FIRST AMENDMENT TO
PURCHASE AND SALE AGREEMENT

This First Amendment to Purchase and Sale Agreement (the “Amendment”) is dated as
of the J’dav of September, 2016 by and between DELANSON CIRCLE HOLDING LLC,
with an address of 44 Finch CouP, South Burlington, VT 05403 (“SELLER’9 and DELANSON
REALTY PARTNERS. LLC a Massachusetts limited liability company with an address of 420
Harvard Street, Brookline, Massachusetts 02446 (“BUYER”J).
WHEREAS, SELLER and BUYER are parties to that certain Purchase and Sale
Agreement dated as of May 14, 2016 (the “Purchase Agreement”) relating to that certain
property described in the Purchase Agreement; and
WHEREAS, SELLER and BUYER now desire to amend certain provisions of the
Purchase Agreement as set forth below.
NOW, THEREFORE. in consideration of the foregoing and for other good and valuable
consideration, the receipt and sufficiency of which are hereby acknowledged, SELLER and
BUYER. intending to be legally bound hereby, agree as follows:
1.
Capitalized terms used but not defined in this Agreement shall have the meanings
ascribed to such terms in the Purchase Agreement.

2.

Section 6 of the Purchase and Sale Agreement is hereby as follows:

a. By inserting immediately after the sub-paragraph defining Initial Deposit, the
following:
“S

b.

46,155.00

shall be paid on or before September_, 2016, which
amount shall become nonreflindable upon the occurrence of
the 8 Delanson Closing (as defined herein); and”; and

By deleting “$3,013,000.00” from the last sub-paragraph and substituting
“$2,966,845.00” therefor.

3.
Section 8 of the Purchase Agreement is hereby deleted in its entirety and the
following Section 8 is inserted in lieu thereof:
“8.

TIME FOR PERFORMANCE
a.
8 Delanson Circle Closing. Provided that this Agreement shall not sooner have
been terminated under any clause of this Agreement allowing for such termination and
subject to any extension provision herein contained, the deed to 8 Delanson Circle.
namely, Parcel IV on Exhibit A to the Purchase Agreement (“8 Delanson”), is to be
delivered (the “8 Delanson Closing”) on a date established by the BUYER which is not
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earlier than thirty’ (30) days nor later than forty-five (45) days after the later to occur of (i)
BUYER obtaining Site Control and (ii) the Pending Litigation (as that term is hereinafter
detined) being resolved in favor of the defendants in such mailer (the “8 Delanson
flosbig Dale”). The 8 Delanson Closing Date shall be established in a notice from
BUYER to SELLER given in accordance with the provisions of Paragraph 28 hereof.
The Deed to 8 Delanson shall be delivered at the office of Schlesinger and Buchbinder.
LIt, 1200 Walnut Street, Newton, Massachusetts. 02461 or by notice to SELLER, at the
office of BUYER’S mortgagee’s counsel provided the same is located in or within 15
miles of the City of Newton. The purchase price paid by BUYER for 8 Delanson shall be
$217,845.00.
b.
Closing on Remaining Parcels. Provided that this Agreement shall not sooner
have been terminated under any clause of this Agreement allowing for such termination
and subject to the extension provisions of Paragraph 22, the deed to the remainder of the
properties described in Section 1 of the Purchase Agreement, less 8 Delanson (the
“Remaining Parcels”), is to be dclivcred (“aosing’9 on a date established by the
BUYER which is not earlier than 180 days nor later than 210 days after the Permit and
Approvals Date established in Paragraph 22 hereof (%‘losing Date’9. Such Closing Date
shall be established in a notice from BUYER to SELLER given in accordance with the
provisions of Paragraph 28 hereof no later than seven (7) days after the Permit and
Approvals Date. The Deed shall be delivered at the office of Schlesinger and
Buchbinder, LLP. 1200 Walnut Street, Newton, Massachusetts. 02461 or by notice to
SELLER, at the office of BUYER’S mortgagee’s counsel provided the same is located in
or within 15 miles of the City of Newton. The purchase price paid by BUYER for the
Remaining ParceLs shall be equal to $2.870,l 55.00 with the baLance of the deposits made
hereunder applied at such Closing.”
4.
Section 13 of the Purchase Agreement is hereby amended by adding the tbllowing
to the end thereofi
“Notwithstanding the foregoing, the delivery and recording of a deed to 8 Delanson
under Section 8.a. shall be deemed a full performance and discharge of every
agreement and obligation of SELLER herein contained or expressed with respect to 8
Delanson only (except for matters which expressly survive closing hereunder).”
5.
The Closing on S Delanson hereunder is contingent upon BUYER simultaneously
closing on the purchase of all other tenant-in-common interests in 8 Delanson. BUYER may
waive this contingency. In the event any other owner of an interest in 8 Delanson fails to close
with BUYER simultaneously with the Closing on 8 Delanson hereunder and BUYER does not
waive this closing contingency. BUYER shall have the right to postpone the Closing on 8
Delanson hereunder until the earlier of (I) such time as all of the other owners of 8 Delanson are
prepared to close simultaneously on 8 Delanson and (ii) the Closing on the Remaining Parcels
under Section 8.b. of the Purchase and Sale Agreement.
Except as otherwise specifically set forth herein, SELLER and BUYER confirm
6.
that the Purchase Agreement is unmodified and continues in frill force and effect in accordance
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with its terms.
7.

Intentionally Omitted.

8.
This Amendment may be executed in one or more counterparts, each of which
shall constitute an original, and all of which together shall constitute one and the same
instrument. To facilitate execution of this Amendment, the parties hereto may execute and
exchange counterparts of the signature pages by facsimile or electronic transmission which
transmissions shall be deemed an original for purposes hereof.
9.
This Amendment shall be governed by, and construed under and in accordance
with, the laws of the Commonwealth of Massachusetts, without reference to the conflicts of laws
of the Commonwealth of Massachusetts.
Executed as a sealed instrument this date first set forth above.
SELLER

BUYER

DELANSON CIRCLE HOLDING LLC

DELANSON REALTY PARTNERS. LLC

By

By:________________
Its Manager

Its Manager
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PURCHASE AND SALE AGREEMENT

PARTIES

•1

day of Jwir 2016 Edward C. Toubey, with an address of 33 Soley Lane,
This
Meredith, NH 03253 and Claudia T. Bruno, with an address of 33 Andover Court, Red
Bank, NJ 07701 (collectively, the “SELLER”), agrees to sell and DELANSON REALTY
PARTNERS, LLC a Massachusetts limited liability company with an address of 420
Harvard Street, Brookline, Massachusetts 02446 (“BUYER” or “PURCHASER”)
agrees to buy, upon the terms hereinafter set forth, the premises described in Paragraph 2
hereof.
2.

DESCRIPTION
All of the Seller’s right, title and interest in those parcels of land with the improvements
thereon situated in Wellesley, Massachusetts having post office addresses of 1-3 Delanson
Circle (Seller has a total V2 interest) (“1-3 Delanson”) and 8 Delanson Circle (Seller has a
total 1/3 interest) (“8 Delanson”) as more fully referenced and described on the attached
Exhibit A (1-3 Delanson and 8 Delanson are somdinws collectively referred to herein
as the ‘Premises’9.

3.

APPURTENANCES
The Premises to be conveyed shall include all other rights, easements, privileges, licenses
or appurtenances (if any there may now be assignable or transferrable) benefitting,
affecting or relating to the Premises and including, without limitation, all rights in any
adjoining public or private ways now existing or hereafter laid out or constructed, any
appurtenances held by SELLER in any adjoining property and any appurtenant rights
benefitting the Premises.

4.

TITLE DEED
The Premises shall be conveyed by one or more good and sufficient quitclaim deeds
running to the BUYER or to a nominee designated by the BUYER, and said deed shall
convey good and clear record and marketable title thereto free from encumbrances
except:
a.

Provisions of existing building and zoning laws;

b.

Such taxes for the then current year as are not due and payable as of the date of
the delivery of the deed; and,

c.

Any liens for municipaL betterments assessed and recorded after the date of this
Agreement but before one year following the execution of this Agreement.

SELLER’S title hereunder shall not be deemed good and marketable unless:

5.

a.

Such title is insurable at standard rates by a recognized title insurance company
licensed to do business in Massachusetts chosen by BUYER which shall insure
the Premises as described in SELLER’s deed to BUYER and each of the
appurtenances to be conveyed pursuant to Paragraph 3 hereof without exceptions
except as to matters permitted or waived under this Paragraph 4 and standard
printed exceptions on the policy jacket and shall include a survey endorsement
insuring against “gaps and gores” and a so-called ALTA “comprehensive
endorsement’;

b.

A survey commissioned by BUYER (if any) performed by a Massachusetts
licensed real estate surveyor discloses no encroachments, including, without
limitation, encroachments of structures, easements, or rights of way from adjacent
properties onto the Premises or encroachments from the Premises onto adjacent
properties or gap or gores between the parcels comprising the Premises;

c.

No person(s), commission or group has identified the Premises or any portion
thereof as eligible or qualified for inclusion in the National Register of Historic
Places or in any local historic district; and

d.

The title and to and condition of each of the several parcels comprising the
Premises shall conform to the requirements of this Agreement.

REGISTERED TITLE
In addition to the foregoing, if any portion of the Premises shall be registered SELLER’s
deed to BUYER shall be in form sufficient to entitle the BUYER to a Certificate of Title,
and the SELLER shall deliver with said deed all instruments, necessary to enable the
BUYER to obtain such Certificate of Title.

6.

PURCHASE PRICE
The Purchase Price for the Premises is Six Hundred Seventy Four Thousand and No/l0O
Dollars ($674,000.00) of which:

$

5,000.00

has been paid as a deposit as of the date hereof, receipt of
which is
acknowledged by SELLER (the “INITIAL DEPOSIT’ and
together with the other deposits referenced in this Agreement,
the deposits); and

$ 10,000.00 shall be paid as an additional deposit within three (3) business days
after BUYER obtains Site Control; and
$ 659,000.00

$674,000.00
7.

will be paid at the time of Closing by certified or bank
check, or by wired funds o( conveyancing attorney’s check. )
Funds for all the SELLERS wiWidtWifeIOtflacdouhff
SELLER’S attorney to be divided among the SELLERS in
accordance with such agreements as may be made among them.
Matters of closing adjusthents, recording costs, and title payoffs
shall also be adjusted among the SELLERS in accordance with
such agreements as may be made among them.
Total

DEPOSIT
The deposits referred to in Paragraphs 6 and 34 shall be held in a non-interest bearing
8th
“Client’s Account’1 by Jonathan R. Roth, Esq. Donovan Hatem, LLP, 53 State Street,
Floor, Boston, MA 02109 as Escrow Agent and shall be accounted for at the delivery of
the deed and applied against the Purchase Price.

8.

p.

TIME FOR PERFORMANCE
8 Delanson Closing. Provided that this Agreement shalt not sooner have been
a.
terminated under any clause of this Agreement allowing for such termination and subject
to the extension provisions of Paragraph 22, the deed to 8 Delanson is to be delivered (a
“Closing”) on a date established by the BUYER which is not earlier than thirty (30) days
nor later than forty-five (45) days after the later to occur of (i) BUYER obtaining Site
Control and (ii) the Pending Litigation (as that term is hereinafter defined) being resolved
in favor of the defendants in such matter (“Closing Date”). Such Closing Date shall be
established in a notice from BUYER to SELLER given in accordance with the provisions
of Paragraph 28 hereof. The Deed to 6 Delanson shall be delivered at 10:00 AM on the
Closing Date at the office of BUYER’S mortgagee’s counsel provided the same is located
in or within 15 miles of the City of Newton. The purchase price paid by BUYER for 8
Delanson shall be $217,845.00 with $1,800.00 of the deposits made hereunder applied at
such Closing.
b.

1-3 Delanson Closing. Provided that this Agreement shall not sooner have been

F

terminated under any clause of this Agreement allowing for such termination and subject
to the extension provisions of Paragraph 22, the deed to 1-3 Delanson is to be delivered
(a “Closing”) on a date established by the BUYER which is not earlier than 180 days nor
later than 210 days after the Permit and Approvals Date established in Paragraph 22
hereof (“Closing Date”). Such Closing Date shall be established in a notice from
BUYER to SELLER given in accordance with the provisions of Paragraph 28 hereof no
later than seven (7) days after the Permit and Approvals Date. The Deed shall be
delivered at 10:00 AM on the Closing Date at the office of BUYER’s mortgagee’s counsel
provided the same is located in or within t5 miles of the City of Newton. The purchase
price paid by BUYER for 1-3 Delanson shall be equal to $456,155.00 with the balance of
the deposit made hereunder applied at such Closing.
9.

POSSESSION AND CONDITION OF PREMISES
Full possession of said Premises, free of all tenants and occupants and SELLER’s
personally, except as provided herein, and broom clean is to be delivered at the time of
the delivery of the deed, said Premises to be:

10.

a.

in the same condition as they now are, reasonable wear and tear excepted; and,

b.

in compliance with any instrument referred to in paragraph 4; and,

c.

subject to no liens or claims under G.L. c. 21E except as pennitted under
Paragraph 24; and,

d.

The SELLER can continue to lease said Premises to current tenants at will,
providing the SELLER complies with the terms established in Paragraph 9 and
the Premises shall be vacant on the date set for delivery of the Deed.

EXTENSION TO PERFECT TITLE OR MAKE PREMISES CONFORM
If the SELLER shall be unable to give title or to make conveyance, or to deliver
possession of the Premises, all as herein stipulated, or if at the time of the delivery of the
deed the Premises do not confonn with the provisions hereof, the SELLER shall use
reasonable efforts to remove any defects in title, or deliver possession as provided herein,
or make the Premises conform to the provisions hereof, as the case may be and the time
for performance hereof shall be extended for such period as may be reasonably necessary
but not more than ninety (90) days after notice of such defect for the SELLER to correct
any such failure. Notwithstanding anything confraiy herein, SELLER shall not be
responsible for any liens or attachments placed on the Premises by BUYER’s contractors
as a result of work performed on the Premises; the cost of removal of such liens or
attachments shall be solely BUYER’s and the failure to remove such liens or attachments
by BUYER shall not be a valid reason for BUYER to terminate this Agreement nor
perform under this Agreement. “Reasonable efforts” shall not require the expenditure of
more than $5,000.00 exclusive of monetary and tax liens.

II.

FAiLURE TO PERFECT TITLE OR MAKE PREMISES CONFORM, ETC.

If at the expiration of any such extended time the SELLER, shall have been unable to
remove any defects in title, deliver possession, or make the Premises conform, as the case
may be all as herein agreed then, in addition to such other remedies as the BUYER may
have at law or in equity at the BUYERs sole option, except as provided in Paragraph 12.
the deposits made under this Agreement shall be forthwith refunded and this Agreement
shall be void without recourse to the parties.
12.

BUYER’S ELECTION TO ACCEPT TITLE
The BUYER shall have the election, at either the original or any extended time for
performance, to accept such title as the SELLER can deliver to the Premises in their then
condition and to pay therefor the purchase price without deduction except as provided in
this paragraph, in which case the SELLER shall convey such title. In the event the
Premises have been damaged by a casualty for which insurance is available the BUYER
shall have the finther election to accept the Premises in their then condition together with
the proceeds and SELLER’s insurance or an assignment of SELLER’s claim for insurance
in which event the Purchase Price shall be reduced by the amount of the sum of (i) the
insurance amount received or assigned to BUYER and (ii) any applicable deductible on
SELLER’s insurance policy.
13.

ACCEPTANCE OF DEEDS

The acceptance and recording of one or more Deeds by the BUYER or its nominee, as
the case shall be deemed to be a Ml performance and discharge of every agreement and
obligation of SELLER herein contained or expressed, except such as are, by the express
terms hereof, to be performed after the delivery of the Deed.
14.

USE OF PURCI-LASE MONEY TO CLEAR TITLE
To enable the SELLER to make conveyance as herein provided, the SELLER may, at the
time of the Closing use the purchase money or any portion thereof to clear the title of any
or all encumbrances or interests, provided that as to an institutional first mortgage written
payoff letters are available from any institutional first mortgagee and that all instruments
so procured from an institutional first mortgagee are recorded reasonably promptly after
delivery of the Deeds in the usual and customary manner
and all other instruments are
recorded simultaneously with the recording of said Deed(s).

15.

ADJUSTMENTS
Any applicable rent or use and occupancy charges (but only if BUYER accepts the
Premises at the Closing subject to any existing tenants or occupants which BUYER is
not obligated to do), municipal use charges, utility charges, assessments, and taxes for the
then current year shall be apportioned as of the Closing, and the net amount thereof shall
be added to or deducted from, as the case may be, the purchase price payable by the
BUYER at the Closing. The SELLER shall provide final water and sewer bills at the
-

Closing dated within 5 days of the Closing. The SELLER shall return any security
deposits held to any tenants together with all interest accrued thereon (but only if
BUYER accepts the Premises at the Closing subject to any existing tenants or occupants).
16.

ADJUSTMENT OF UNASSESSED AND ABATED TAXES
If the amount of said taxes is not known at the delivery of the deed, they shall be
apportioned on the basis of the taxes assessed for the preceding year with a
reapportionment as soon as the new tax rate and valuation can be ascertained; and, if the
taxes which are to be apportioned shall thereafter be reduced by abatement, the amount of
such abatement, less the reasonable cost of obtaining the same shall be apportioned
between the parties, provided that neither party shall be obligated to institute or prosecute
proceedings for an abatement unless herein otherwise agreed.

17.

BROKERAGE
See Paragraph 41.

18.

TITLE INSURANCE
At the Closing the SELLER shall execute usual and customary title insurance company
affidavits in form and substance reasonably satisfactory to SELLER to the effect that
there are no parties in possession affecting the Premises and that no work has been
performed upon the Premises by or on behalf of SELLER which would entitle any person
to a mechanics or materialman’s lien upon any portion of the Premises. The SELLER
shall further provide BUYER with information sufficient for IRS form 1099 if required.

19.

ACCESS
The SELLER hereby agrees that the BUYER and the BUYER’s representatives,
consultants, engineers and/or agents shall have the right of access to the Premises at all
reasonable times from the date of this Agreement up to and including the Closing, all at
the sole risk and responsibility of the BUYER, to conduct surveys, engineering,
hazardous materials and other construction or development tests, or to inspect the
Premises, provided, however, that in no event shall the BUYER undertake any subsurface
or destructive testing on the Premises without obtaining the prior written consent of the
SELLER, which consent may be granted or withheld in SELLER’s sole discretion. In the
event that the SELLER consents to BUYER conducting subsurface testing, the SELLER
acknowledges that such testing may require the digging of one or more borings or test
pits on the Premises, and surveys may cause usual and customary holes, clearing of sight
lines, or digging. The BUYER agrees promptly to re-grade and restore reasonably
(without the necessity of any replanting) the Premises upon the taking of any borings or
test pits and to undertake such tests using appropriate caution. Prior to BUYER
performing any digging of plantings BUYER shall provide SELLER one (1) week’s prior
written notice, so as to permit SELLER the opportunity to remove the affected plantings
prior to the commencement of BUYER’s work. BUYER agrees that BUYER’s (including
BUYER’s contractors, employees and agents) access to the Premises is done at BUYER’s
sole risk. BUYER shall indemnify, defend and hold harmless SELLER from any

property damage and/or personal injury and/or cost and expense (inclusive of reasonable
attorneys’ fees) resulting in any way from such visits and/or inspections. In the event any
liens or attachments are placed on the Premises by BUYER’s contractor or agent for work
performed on the Premises, BUYER shall promptly exercise its best efforts to remove
such liens or attachments (including by litigating and/or paying for claims, charges and
invoicing rendered by any such contracting or work) and shall indemni&, defend and
hold harmless SELLER from any costs and expense (inclusive of reasonable attorneys’
fees) in removing such liens or attachments. The obligations of BUYER to indemni1’,
defend and hold harmless SELLER pursuant to the provisions of this Section 19, shall
survive the expiration or earlier termination of this Agreement.
20.

BUYER’S DEFAULT
In the event the BUYER shall default in the performance of the BUYER’s obligations
hereunder all deposits made by the BUYER prior to the date of default and all interest
earned thereon, if any, shall be retained by the SELLER as liquidated damages, with the
right to obtain all copies of BUYERs plans, permits, reports and studies performed on
the Premises without recourse to BUYER as to the contents thereof and subject to use
limitations imposed and copyright obligations in favor of the issuers, which shall
constitute the SELLER’s sole remedy at law or in equity. The parties acknowledge and
agree that Seller has no adequate remedy in the event of Buyer’s default under this
Agreement because it is impossible to compute exactly the damages which would accrue
to Seller in such event. Therefore, the parties have taken these facts into account in
settling the amount of the deposit hereunder and hereby agree that: (i) the deposit
hereunder is the best estimate of such damages which would accrue to Seller in the event
of Buyer’s default hereunder, (ii) said deposit represents damages and not a penalty
against Buyer, and (iii) the parties have had the benefit of counsel with regard to the
provisions of this Paragraph 20.

21.

PLANSANDPERMITS
SELLER agrees to reasonably cooperate with BUYER’s filings for all of the permits
deemed necessary or convenient by BUYER for development of BUYER’s proposed
project to the extent SELLER’s cooperation or signature is required as owner of the
Premises, provided that such cooperation shall be at no cost and/or expense to SELLER,
and SELLER agrees to assign to the BUYER at the Closing all of the SELLER’s right,
title and interest in such plans, surveys, engineering reports, licenses, permits and
governmental or quasi-governmental licenses, approvals or orders as exist as of the date
of the Closing affecting the Premises, if any, including, without limitation, SELLER’s
rights if any as owner of the Premises under any zoning or comprehensive permit, site
approval for financing, site plan approval or variance, any Order of Conditions pursuant
to the Wetlands Protection act, any applicable MEPA approval for the Premises. All such
governmental site approvals under G.L. c. 40B, zoning permits or comprehensive
permits, site plan approvals, variances, Orders of Conditions, and other governmental or
quasi-governmental approvals, licenses, permissions or authorizations which are usual,
customary or necessary for development of BUYERs proposed project, including,
without limitation, a building permit are collectively referred to herein as the “Permits
and Approvals”. In the event of default by BUYER or BUYER’s failure to close for any
reason in accordance with the terms of this Agreement (other than a SELLER default),
SELLER shall have no obligation to make such assignments as provided herein.

22.

PERMITS AND APPROVALS
BUYERS obligations under this Agreement are subject to and contingent upon BUYER
obtaining (in the exercise of all due diligence) all of the Permits and Approvals beyond
20th
appeal with no appeal being filed by the end of the
month after the date BUYER can
demonstrate “site control” (as required under Mass. 0. L. c. 40B) over all ownership
interests in the properties which make up the Premises together with 2-4, 5-7 and 6
Delanson Circle, Wellesley, Massachusetts, including, without limitation, the final
resolution of the Pending Litigation (as that term is hereinafter defined) in favor of the
defendants with no further rights of appeal (“Site Control”). If any appeal shall be filed
or any other delay (whether by appeal or otherwise) shall be imposed in the exercise of
any of the Pennits or Approvals, then such Permits or Approvals shall be deemed not to
have been granted until the appeal shall have been resolved by administrative proceeding
or litigation as required in favor of BUYER in BUYER’s sole judgment. Any Permit or
Approval shall not be deemed to have been given unless it is exercisable on the date
established for the Closing in the sole discretion of the BUYER. The configuration of
BUYER’s proposed project, the number and type of dwelling units proposed and all other
elements of the proposed project shall be determined in BUYER’s sole discretion. In the
event that any of the Permits or Approvals shall be refused by the issuing authority with
or without reason, or, if any of the Permits or Approvals shall be issued on conditions
which BUYER shall determine in BUYER’s sole discretion to be inappropriate,
burdensome, uneconomic or unsatisfactory to BUYER or, if BUYER shall determine at
any time in BUYER’s sole discretion that one or more of the Permits or Approvals is
unlikely to be issued by the issuing authority or is likely to be issued only upon
conditions which in BUYER’s sole discretion are inappropriate, burdensome, uneconomic
or unsatisfactory to BuYER, then BUYER may by a notice to SELLER terminate this
Agreement in which event the deposit made under this Agreement prior to the date of
such termination shall be retained by SELLER and the parties shall have no further
obligations to each other hereunder, except for with regard to those provisions that
expressly survive the termination hereof.
BUYER shall be solely responsible for all costs of designing BUYER’s project and
obtaining the Permits and Approvals includinc, but not limited to, engineering fees, legal
fees, consultant fees, filing fees, inspection fees, building permit fees and the like.
In the event that on the date which is 20 months after the BUYER can demonstrated Site
Control (the “Initial Approvals Date Deadline”), the Permits and Approvals would have
been obtained, except that there shall then be pending any appeal or administrative
hearing which challenges the validity or effectiveness of any of the Permits and
Approvals (an “Appeal”) then this Agreement shall terminate unless prior to such date
BUYER shall pay to SELLER $5,000.00 which shall be non-refundable to BUYER,
except in the event of SELLER’S default and shall not be applied against the purchase
price at Closing and this Agreement shall be automatically extended for a period of
twelve (12) months (“First Appeal Extension”). If at the end of the First Appeal
Extension an Appeal is still pending then this Agreement shall terminate unless prior to
such date BUYER shall pay to SELLER $5,000.00 which shall be non-refundable to
BUYER, except in the event of SELLER’S default and shall not be applied against the
purchase price at Closing and this Agreement shall be automatically extended for an
additional period of twelve (12) months (“Second Appeal Extension”). If at the end of
the Second Appeal Extension an Appeal is still pending then this Agreement shall

terminate unless prior to such date BUYER shall pay to SELLER $5,000.00 which shall
be non-refundable to BUYER, except in the event of SELLER’S default and shall not be
applied against the purchase price at Closing and this Agreement shall be automatically
extended for an additional period of twelve (12) months. In the event that on the date
which is 36 months after the Initial Approvals Date Deadline the BUYER has not
obtained all Permits and Approvals, this Agreement shall automatically terminate.
Notwithstanding the foregoing, BUYER shall have the option exercisable not later than
thirty (30) days prior to the expiration of such 36 month period and only on the condition
that there then exists a pending appeal or administrative hearing in the Superior Court,
Appeals Court, Supreme Judicial Court or any administrative tribunal which challenges
the validity or effectiveness of the Wellesley Zoning Board of Appeal’s decision or the
Housing Appeals Committee’s decision or any other decision obtained by BUYER, to
give notice to the SELLER that the BUYER will purchase the property under the terms of
this Purchase & Sale Agreement within 60 days of said notice. In the event that this
Agreement terminates pursuant to the provisions of this paragraph, upon such
termination, any and all deposits made by BUYER prior to the date of such termination,
shall be retained by SELLER and the parties shall have no further obligations to each
other hereunder, except for with regard to those provisions that expressly survive the
termination hereof.
The date upon which BUYER shall have obtained all the Permits and Approvals final
beyond appeal or with all appeals having been resolved in favor of the BUYER and upon
which date all the Permits and Approvals shall be exercisable and all Permits and
Approvals shall have been granted shall be referred to as the “Permits and Approvals
Date.”
23.

REPRESENTATIONS AND WARRANTIES
A.
The BUYER’s Representations and Warranties. The BUYER hereby represents
and warrants that the following representations and warranties are true and accurate as of
the date hereof and it shall be a condition to the SELLER’s obligation to close that they
be renewed by the BUYER on the date of the Closing as if made at such time and shall
survive the Closing:
(i)

The BUYER is a duly organized legally existing Massachusetts limited
liability company with full legal authority to enter into this transaction and
to fulfill its obligations hereunder;

(ii)

The person executing this Agreement on behalf of BUYER is an authorized
signatory of the BUYER and has been duly authorized by all necessary
action of BUYER;

(iii)

The BUYER and the persons signing on its behalf have been authorized by
all necessary persons to enter into and deliver this Agreement and carry
out the transaction contemplated hereby. No person whose consent is
required for BUYER’s execution of this Agreement or for BUYER to
fulfill its obligations hereunder is under any legal disability.

(iv)

Neither Buyer nor any of their respective partners, members, shareholders
or other equity owners, if any, and none of their respective employees,
officers, directors, representatives or agents, is a person or entity with
whom U.S. persons or entities are restricted from doing business under
regulations of the Office of Foreign Asset Control (“OFAC”) of the
Department of the Treasury (including those named on OFAC’s Specially
Designated and Blocked Persons List) or under any statute (including,
without limitation, Uniting and Strengthening America by Providing
Appropriate Tools Required to Intercept and Obstruct Terrorism Act of
2001, H.R. 3162, Public Law 107-56), executive order (including the
September 24, 2001 Executive Order (Executive Order 13224)Blocking
Property and Prohibiting Transactions with Persons Who Commit,
Threaten to Commit, or Support Terrorism), or other governmental action.

B.
The SELLER’S Representations and Warranties: The SELLER hereby warrants
and represents that the following representations and warranties are true and accurate as
of the date hereof and it shall be a condition to BUYER’s obligation to close that they be
renewed by the SELLER on the date of the Closing as if made at such time and shall
survive the Closing:
(i)

The persons executing this Agreement on behalf of SELLER are authorized
signatories of the SELLER and has been duly authorized by all necessary
action of SELLER;

(ii)

No person whose consent is required for SELLER’s execution of this
Agreement or for SELLER to hilfill its obligations hereunder is under any
legal disability;

(iii)

Neither the execution of this Agreement nor the consummation of the
transactions contemplated hereby will constitute a violation of (or be in
conflict with or constitute a default under) any term or provision of any
order, agreement or lease to which SELLER is a party;

‘Is
(iv)

SELLER (at the Closing Date only) shall be the owner ohe Premises
subject to no claims of any person, rights of first refusal or rights of first or
last offer that would adversely affect SELLER’S ability to consummate the
transaction provided in this Agreement;

(v)

The Seller shall not authorize the extension of any existing lease or any
new lease that extends beyond the proposed Closing Date and any new
leases must contain the right to terminate at Landlord’s discreation upon
giving 30 days’ notice to Tenant.

(vi)

Except as is otherwise provided in Paragraph 32, below, there are no

•
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unpaid judgments, orders, or decrees of any kind against SELLER unpaid
or unsatisfied of record, nor any legal action, suit or other legal or
administrative proceeding pending before any court or administrative
agency relating to the Premises nor is SELLER aware of any threatened
legal action, suit or other legal or administrative proceeding relating to the
Premises;

24.

(vii)

SELLER has not filed for bankruptcy nor is SELLER in the hands of a
receiver; and there are no due but unpaid income, property or franchise
taxes of SELLER which constitute a lien against the Premises;

(viii)

SELLER has no knowledge of any pending violation of any law, municipal
or other governmental ordinances, affecting the Premises, or any part
thereof, nor is SELLER aware of any facts which might result in such a
violation;

(ix)

SELLER has no knowledge of pending or contemplated condemnation
proceedings affecting the Premises, or any part thereof. SELLER has not
made any commitment to any board, bureau, commission, department or
body of any municipal, county, state or federal governmental unit or any
subdivision thereof having jurisdiction over the Premises or the use or
improvement thereof (“Governmental AuthorIty”) or to any third party
to dedicate or grant any portion of the Premises for any public purposes or
to impose any restrictions on the Premises;

(x)

SELLER has received no notice that the Premises violates any
environmental statutes, orders, directives or requirements applicable to the
Premises;

(xi)

To the best of SELLER’s actual knowledge and without duty to inspect,
investigate or veri& the Premises has not been the site of a release or
threat of release of oil or hazardous materials within the meaning of G.L.
c. 2lE and there are no underground oil or other tanks located on the
Premises; and

(xii)

There are no mechanics’ liens against the Premises; no claims for labor,
services, profit or material furnished for constructing, repairing or
improving the same, nor does SELLER anticipate any such claims.

HAZARDOUS MATERIALS

(a)

SELLER represents that SELLER has no actual knowledge of (i) environmental
reports relative to the Premises or (ii) releases or threats of release of oil or
hazardous materials at or adjacent to the Premises reportable under G.L. c. 21E.

25.
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26.

(b)

BUYER agrees that BUYER shall at BUYER’s expense, except as provided
herein undertake investigations of the environmental condition of the Premises
including without limitation a so-called Phase I site investigation and including
also in BUYERs sole discretion a so-called Phase H site investigation including
without limitation soil and groundwater testing, and BUYER shall engage a
licensed site professional (“BUYER’S LSP”) to review data obtained from the
Phase I and (if applicable) Phase 11 investigation plus such other investigation as
BUYER’s LSP shall deem to be prudent under the circumstances.

(c)

In the event BUYER’s investigations determine that there has been a release or
threat of release of oil or hazardous materials at the Premises which require filings
and remediation pursuant to the Massachusetts Contingency Plan 310 CMR 40.00
et seq., then at BUYER’s option (i) BUYER may terminate this Agreement in
accordance with Paragraph 25 or (ii) BUYER may proceed to the Closing
hereunder in which event such required filings and remediation shall be
undertaken by BUYER after the Closing and the Purchase Price shall be adjusted
by the cost estimated by BUYER’s licensed site professional for engineering and
remediation and permitting work and filing fees, but in no event shall any such
Purchase Price reduction exceed $10,000.00. BUYER hereby agrees that it in no
event shall BUYER nor any officer, director, manager, member, agent, employee,
contractor or any other person claiming by, through or under BUYER, unless
expressly requested, in writing, by SELLER to do so, (i) provide copies of any
environmental reports, data, studies, materials or results to SELLER or (ii)
otherwise disclose the environmental condition of the Premises to SELLER,
unless, in either such instance, such disclosure is requested in writing by Seller or
such disclosure is required of BUYER by applicable law, with due consideration
being given to Massachusetts Hazardous Waste Cleanup Advisory Ruling 97-01
(and in such instance BUYER will use all reasonable efforts to contact SELLER
prior to making such disclosure). if BUYER breaches the above covenant,
BUYER shall indemni’, defend and hold harmless SELLER for any costs and/or
damages, including the costs of any and all environmental remediation, resulting
from SELLER receiving such information and/or reports, studies, etc.

BUYER’S RIGHT TO TERMII’4ATE
Notwithstanding any other provision hereof the BUYER shall have the right to terminate
this Agreement at any time prior to the Pennits and Approvals Date with or without cause
by written notice to SELLER, and in the event of such termination the SELLER shall
retain all deposits paid prior to the date of termination and any interest earned thereon,
upon which time this Agreement shall be deemed terminated and this Agreement shall
not have any further force or effect on the parties hereto, except with regard to such
provisions that expressly survive the expiration or early termination of this Agreement.
ASSIGNMENT
The BUYER may without any consent of SELLER assign this Agreement to any
affiliated corporation, partnership, limited liability company or other entity controlled by
the BUYER or of which the BUYER is a general partner, manager or member, or of
which the managers and/or members of BUYER own, in the aggregate, at least a 25%

interest, and with the consent of SELLER which shall not be unreasonably withheld
assign this Agreement to any other person or entity and upon such assignment the
BUYER shall remain liable for the performance of the BUYER’s obligations hereunder.
27.

CAPTIONS
The captions herein are used only as a matter of convenience and are not to be considered
a part of this Agreement or to be used in determining the intent of the parties to it.

28.

NOTICES
Notices hereunder shall be deemed properly sent three days after posting if mailed,
certified United States Mail, return receipt requested, postage prepaid, or on the date of
delivery if delivered by courier (including overnight courier service) or served in hand to
the BUYER at the address set forth herein, with a copy to Todd H. Whilton, Eckert,
Seamans, Cherin & Mellon, LLC, Two International Place, 16th Floor, Boston,
Massachusetts 02110 fax # f 617) 342-6899 and to the SELLER at its address first set
forth herein with a copy to Jonathan R. Roth, Esq. SELLER’s attorney at Donovan
Hatem, LLP, 53 State Street, 8th Floor, Boston, MA 02109 fax
848-5845. Counsel
for the parties may accept notice by email and are authorized to execute extensions of
time under this Agreement on behalf of their respective clients.

Liju)

29.

TITLE AND PRACTICE STANDARDS
In matters respecting title and practice standards for real estate transactions in
Massachusetts, the title and practice standards of the Massachusetts Real Estate Bar
Association shall be determinative.

30.

NUSCELLANEOUS
Construction of Agreement: This Agreement, executed in multiple counterparts, be
construed as a Massachusetts contract, is to take effect as a sealed instrument, sets forth
the entire contract between the parties, is binding upon and inures to the benefit of the
parties hereto and their respective heirs, devisees, executors, administrators, successors
and assigns, and may be canceled, modified or amended only by a written instrument
executed by both the SELLER and the BUYER.
Severability: In the event that any provision of this Agreement shall be deemed to be
unenforceable for any reason the remaining portions of this Agreement shall be enforced
in accordance with their terms, and this Agreement shall not be deemed to be terminated
or unenforceable on account of invalidity of any particular provision.
Counterpart Execution; This Agreement may be executed in counterpart originals each
of which together shall be deemed a single instrument.

31.

ADDENDA, ATTACHMENTS AND EXHIBITS
The attached SELLER’s Addendum and Exhibit “A’1 are incorporated herein by reference
and are an integral pail of this Agreement.
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SELLER’S TERMINATION RIGHT

fr

By executing this Agreement, BUYER hereby acknowledges that the Premises are the
subject of current litigation as more particularly set forth in that case captioned William V.
DiSchino et a! v. Delanson Circle Holding LLC et a!, in the Norfolk County Superior Court as
Docket No. I 5-01432 (the “PENDING LITIGATION”). BUYER hereby agrees and
acknowledges that in the event that the defendants in the pending litigation are unsuccessful in
their defense of the Pending Litigation (a ‘NEGATIVE DETERMINATION”) within a twentyfour (24) month period after the date of this Agreement, SELLER shall, within ten (10) days of
the earlier to occur of (i) entry of judgment by the Court concerning the Pending Litigation and
(ii) expiration of such twenty four (24) month period, provide written notice of same to BUYER
(the “SELLER TERMINATION NOTICE’), whereupon this Agreement shall terminate. In the
event that this Agreement terminates as a result of the Seller Termination Notice, the Initial
Deposit and all other deposits made by BUYER under this Agreement shall be promptly
refunded to BUYER and this Agreement shall not have any further force or effect on the parties
hereto, except with regard to such provisions that expressly survive the expiration or early
termination of this Agreement. BUYER also hereby agrees and acknowledges that in the event
that the Pending Litigation results in a Negative Determination, SELLER shall not be deemed to
be in violation of any of the explicit representations and/or warranties contained in this
Agreement and shall not be deemed to have violated any other provision of this Agreement,
including, without limitation, the provisions of Section 4 hereof and SELLER shall not be
required to effect a cure with regard to such Negative Determination.
.g.jh
Executed as a sealed instrument this date first set forth above..
,
‘
On ;,r4n,n a’n&
tJiut
SdJs,,t,
SELLER

BUYER

“

jj
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DELANSON REALTY PARTNERS, LLC

Ci.d;.frClaudiruno

Edward Touhey

4re’

By:____________
Its Manager

SELLER’S ADDENDUM
33.

The provisions of this addendum shall supersede any contrary provision of any other part
of this Agreement between SELLER and BUYER.

34.

BUYER shall have seventy-five (75) days to (i) perform any and all due diligence
reviews of the Premises as BUYER shall deem necessary or desirable and (ii) to obtain
Site Control (the “Due Diligence Period”). BUYER shall have the right to extend the
Due Diligence Period for an additional seventy-five (75) days by paying to SELLER the
amount of $2,000.00 (the “Due Diligence Extension Payment”), which amount shall be
deemed non-refundable to BUYER, except in the event of a default by SELLER under
this Agreement that permits BUYER to terminate this Agreement. In the event BUYER
is dissatisfied in any manner with its due diligence review of the Premises for any reason
or no reason at all or is unable to obtain Site Control, BUYER shall have the right to
terminate this Agreement prior to the expiration of the Due Diligence Period and receive
the return of the Deposits made hereunder, but not the Due Diligence Extension Payment,
and this Agreement shall not have any further force or effect on the parties hereto, except
with regard to such provisions that expressly survive the expiration or early termination
of this Agreement. In the event that a Closing occurs under this Agreement, the Due
Diligence Extension Payment shall be credited against the Purchase Price.

a4-’

35.

Intentionally Deleted.

36.

In the event tenants or occupants at the Premises shall not have been removed from the
Premises as of seven (7) days prior to the Closing Date despite SELLER’s reasonable
efforts to so remove any such tenants or occupants, SELLER shall be granted up to an
additional ninety (90) days to obtain removal of any such tenants or occupants and the
Closing Date shall be extended for a like period of time.

37.

Should the condition of any building or structures on the land constituting part of the
Premises be destroyed, damaged or changed from condition existing at the time of
execution of this Agreement, the BUYER shall be required to proceed with purchase of
the Premises as otherwise provided by the terms of this Agreement without reduction or
offset to the purchase price except as herein provided. SELLER shall in such event be
required to secure any damaged portion of the Premises in a safe condition, to remove
debris and to secure and cap any utilities serving the Premises. The purchase price shall
be adjusted by one-half of any insurance proceeds received by SELLER.

38.

INTENTIONALLY DELETED.

39.

BUYER shall promptly and diligently pursue obtainment of all Permits and Approvals

following execution of this Agreement and shall regularly keep SELLER advised of
BUYER’s progress and status in connection with application for all Permits and
Approvals. BUYER shall provide SELLER with copies of all applications, submittals,
correspondence, written communications, plans, surveys, reports and other documentary
materials submitted to any governmental authority. SELLER will cooperate with all of
BUYER’S filings including without limitation the provisions of historical information
about use and structures on the Premises, execution of applications required to be signed
by the property owner and public support of the BUYER’s project.
40.

The SELLER’s title to the Premises as of the date of this Agreement shall be deemed to
meet the requirements of Paragraph 4 hereof for all purposes unless on or before seven
(7) days prior to the date for closing as provided by paragraph S hereof written notice of a
claimed defect therein is given by delivery in hand or by registered or certified mail,
postage prepaid, to SELLER’s attorney Jonathan R. Roth,Esq., Donovan Hatem, LLP, 53
State Street, Boston, MA 02109. Such notice shall speci any defects claimed in
SELLER’s title existing as of the date of this Agreement. The BUYER shall have rights
with respect to defects in SELLER’s title only with respect to (I) defects in title existing
as of the date of this Agreement which have been claimed in such notice and (2) defects
in title arising after the date of this Agreement. The BUYER shall take the Premises
subject to any defects in title existing as of the date of this Agreement which have not
been claimed in such notice.

41.

INTENTIONALLY DELETED

42.

BUYER and SELLER represent that neither has dealt with any broker in connection with
the purchase and sale of the Premises.

43.

BUYER acknowledges that SELLER is selling the Premises ‘as-is” without
representation or warranty other than as set forth in this Agreement and acknowledges the
SELLER has made no warranties or representations on which the BUYER has relied
(other than those specifically set forth in this Agreement), it being the understanding of
the parties hereto that the entire agreement of the parties with respect to this transaction is
hilly set forth herein.

44.

Section 1031 Exchange. SELLER reserves the right to conduct this transaction as part of
a Section 1031 -tax free under the Internal Revenue Code. In such event, SELLER may
assign its rights under this Agreement to a qualified intermediary (the “Intermediary”),
in which event SELLER’s deed and proceeds of closing may be directed through such
Intermediary for purposes of the tax free exchange. In order to accomplish such an
exchange, BUYER and SELLER agree that SELLER may substitute an Intermediary to
in place of SELLER as the SELLER of the Premises. Intermediary shall be
act
designated in writing by SELLER. BUYER agrees to accept
the Premises from
Intermediary and to render it5 performance of all of its obligations to Intermediary.
BUYER agrees that performance by Intermediary will be treated as performance by
SELLER, and SELLER agrees that BUYER’s performance to Intermediary will be
treated as perfonnance to SELLER. In the event that SELLER designates Intermediary,
SELLER shall unconditionally guarantee the hill and timely performance by
Intermediary of each and every one of the representations, warranties, indemnities,
obligations and undertakings of Intermediary pursuant to this Agreement. As guarantor,

I.

SELLER shall be treated as a primary obligor with respect to these representations,
warranties, indemnities, obligations and undertakings, and, in the event of breach,
BUYER may proceed directly against SELLER on this guarantee without the need to join
Intermediary as a party to the action against SELLER. SELLER unconditionally waives
any defense that it might have as guarantor that it would not have if it had made or
undertaken these representations, warranties, indemnities, obligations and undertakings
directly. BUYER is hereby indemnified by SELLER as a result of any claims that may
arise out of BUYER’S interaction with Intermediary in the role of SELLER, provided
BUYER is otherwise in compliance with the terms of this paragraph.
45.

BUYER hereby certifies that with respect to 1-3 Delanson, BUYER is paying SELLER
the same purchase price on a percentage ownership basis as BUYER is paying all other
owners of 1-3 Delanson and that the Price being paid for 1-3 Delanson is the same as that
being paid for any holding of Delanson Circle Holding LLC on Delanson Circle. This
certification and warranty shall survive the closing of the sale of 1-3 Delanson.

46.

BUYER hereby certifies that with respect to S Delanson, BUYER is paying SELLER the
same purchase price on a percentage ownership basis as BUYER is paying to Delanson
Circle Holding LLC.
.1/

/

47.

The Closing on 8 Delanson hereunder is contingent upon BUYER simultaneously closing
on the purchase of all other tenant-in-common interests in 8 Delanson. BUYER may
waive this contingency. In the event any other owner of an interest in 8 Delanson fails to
close with BUYER simultaneously with the Closing on 8 Delanson hereunder and
BUYER does not waive this closing contingency, BUYER shall have the right to either
(i) terminate this Agreement with respect to purchasing SELLER’S interest in 8 Delanson
and the portion of the deposit allocated to 8 Delanson ($1,800.00) shall be promptly
refUnded to BUYER or (ii) postpone the Closing on 8 Delanson hereunder for a period
not to exceed two (2) years until such time as all of the other owners of 8 Delanson are
prepared to close on 8 Delanson simultaneously.

SELLER

BUYER

DELANSON REALTY PARTNERS, LLC

By:___________

ClaudiThtuno

Its Manager

IA,
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Edward Touhey
EXHIBIT A

I and 3 Delanson Circle:
That certain land in Wellesley; Norfolk County, Massachusetts with the building(s) thereon, now
known as and numbered 1 and 3 Delanson Circle, Wellesley, Norfolk County, Massachusetts,
shown as lot #5 on a plan entitled “Subdivision plan of land in Wellesley, Massachusetts”, filed
as plan #1446 of 1955 recorded in Norfolk Registry of Deeds in Book 3421 page 100, containing
10,773 sq. feet of land, more or less, according to said plan.
8 Delauson Circle:
That certain land in Wellesley, Norfolk County, Massachusetts with the building(s) thereon, now
known as and numbered 8 Delanson Circle, Wellesley, Norfolk County, Massachusetts, shown as
lol #3 on a plan entitled “Subdivision plan of land in Wellesley, Massachusetts”, filed as plan
#1446 of 1955 recorded in Norfolk Registry of Deeds in Book 3421 page 100, containing 10,090
sq. feet of land, more or less, according to said plan.
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PURCHASE AND SALE AGREEMENT

PARTIES

This9I

day of une, 2016 Edward C. Touhey, with an address of 33 Soley Lane,
Meredith, NH 03253 and Claudia T. Bruno, with an address of 33 Andover Court, Red
Bank, NJ 07701 (collectively, the “SELLER”), agrees to sell and DELANSON
REALTY PARTNERS, LLC a Massachusetts limited liability company with an address
of 420 flarvard Street, Brookline, Massachusetts 02446 (“BUYER” or
“PURCHASER”) agrees to buy, upon the terms hereinafter set forth, the premises
described in Paragraph 2 hereoi
2.

DESCRIPTION
All of the Seller’s right, title and interest in those parcels of land with the improvements
thereon situated in Wellesley, Massachusetts having post office addresses of 1-3
Delanson Circle (Seller has a total ¼ interest) (“1-3 Delanson”) and S Delanson Circle
(Seller has a total 113 interest) (“8 Delanson”) as more hilly referenced and described on
the attached Exhibit A (1-3 Delanson and N Delanwn are sometimes collectively
referred to herein as the “PrernLces ‘9.

3.

APPURTENANCES
The Premises to be conveyed shall include all other rights, casements, privileges, licenses
or appurtenances (if any there may now be assignable or transferrable) hcnefitting,
affecting or relating to the Premises and including, without limitation, all rights in any
adjoining public or private ways now existing or hereafter laid out or constructed, any
appurtenances held by SELLER in any adjoining property and any appurtenant rights
benefitting the Premises.

4.

TITLE DEED

The Premises shall be conveyed by one or more good and sufficient quitclaim deeds
running to the BUYER or to a nominee designated by the BUYER, and said deed shall
convey good and clear record and marketable title thereto free from encumbrances
except:
a,

Provisions of existing building and zoning laws;

b.

Such taxes for the then current year as are not due and payable as of the date of
the delivery of the deed; and,

c.

Any liens for municipal betterments assessed and recorded after the date of this
Agreement but before one year following the execution of this Agreement.

{K06365932l

SELLERS title hereunder shall not be deemed good and marketable unless:

5.

a.

Such title is insurable at standard rates by a recognized title insurance company
licensed to do business in Massachusetts chosen by BUYER which shall insure
the Premises as described in SELLER’S deed to BUYER and each of the
appurtenances to be conveyed pursuant to Paragraph 3 hereof without exceptions
except as to matters permitted or waived under this Paragraph 4 and standard
printed exceptions on the policy jacket and shall include a survey endorsement
insuring against “gaps and gores” and a so-called ALTA “comprehensive
endorsement”;

b.

A survey commissioned by BUYER (if any) performed by a Massachusetts
licensed real estate surveyor discloses no encroachments, including, without
limitation, encroachments of structures, easements, or rights of way from adjacent
properties onto the Premises or encroachments from the Premises onto adjacent
properties or gap or gores between the parcels comprising the Premises;

c.

No person(s), commission or gtuup has identified the Premises or any portion
thereof as eligible or qualified for inclusion in the National Register of Ilistoric
Places or in any local historic district; and

d.

The title and to and condition of each of the several parcels comprising the
Premises shall conform to the requirements of this Agreement.

REGISTERED TITLE
In addition to the foregoing, if any portion of the Premises shall be registered SELLER’s
deed to BUYER shall be in form sufficient to entitle the BUYER to a Certificate of Title,
and the SELLER shall deliver with said deed all instruments, necessary to enable the
BUYER to ohtain such Certificate of Title.

6.

PURCHASE PRICE
The Purchase Price for the Premises is Six Hundred Seventy Four Thousand and No/IOU
Dollars ($674,000.00) of which:
S

5,000.00 has been paid as a deposit as of the date hereof, receipt of which is
acknowledged by SELLER (the “INITIAL DEPOSIT” and
together with the other deposits referenced in this Agreement,
the deposits); and

S

10,000.00 shall be paid as an additional deposit within three (3) business days
after BUYER obtains Site Control; and

S 659,000.00
tK0636593 2)

will be paid at the time of Closing by certified or bank check, or

by wired fluids or conveyancing attorneys check. Funds for all
the SELLERS will be paid to the TOLTA account of SELLER’S
attorney to be divided among the SELLERS in accordance with
such agreements as may be made among them. Matters of closing
adjustments, recording costs, and title payoffs shall also be
adjusted among the SELLERS in accordance with such
agreements as may be made among them.
$674,000.00
7.

Total

DEPOSIT
Thc deposits relerred to in Paragraphs 6 and 34 shall be held in a non-interest bearin
“Client’s AccoLint” by Jonathan R. Roth, Esq. Donovan I lalem. LLP, 53 StaLe Street, 8’’
Floor, Boston, MA 02109 as Escrow Agent and shall be accounted for at the delivery of
the deed and applied against the Purchase Price.

8.

TIME FOR PERFORMANCE
8 Delnnson Closintz. Provided that this Agreement shall not sooner have been
a.
terminated under any clause of this Agreement allowing for such termination and subject
to the extension provisions of Paragraph 22, the deed toS Delanson is to be delivered (a
“Oosing’7 on a date established by the BUYER which is not earlier than thirty (30) days
nor later than forty-five (45) days after the later to occur of (i) BUYER obtaining Site
Control and (ii) the Pending Litigation (as that term is hereinafter defined) being resolved
in favor of the defendants in such matter (“Closing Date”). Such Closing Date shall be
established in a notice from BUYER to SELLER given in accordance with the provisions
of Paragraph 28 hereof The Deed to 8 Delanson shall be delivered at I0:00 AM on the
Closing Date at the office of BUYER’S mortgagee’s counsel provided the same is located
in or within 15 miles of the City ofNewton. The purchase price paid by BUYER for S
Delanson shall be $217,845.00 with $1,800.00 of the deposits made hereunder applied at
such Closing.
b.
1-3 Delanson ClosinR. Provided that this Agreement shall not sooner have been
terminated under any clause of this Agreement allowing for such termination and subject
to the extension provisions of Paragraph 22, the deed to 1-3 Delanson is to be delivered
(a “Closing”.) on a date established by the BUYER which is not earlier than 180 days nor
later than 210 days after the Permit and Approvals Date established in Paragraph 22
hereof (‘4Closing Date”). Such Closing Date shall be established in a notice from
BUYER to SELLER given in accordance with the provisions of Paragraph 28 hereof no
later than seven (7) days after the Permit and Approvals Date. The Deed shall he
delivered at 10:00 AM on the Closing Date at the office of BUYER’s mortgagee’s counsel
provided the same is located in or within Ii miles of the City of Newton. The purchase
price paid by BUYER for (-3 Delanson shall be equal to $456,155.00 with the balance of
the deposit made hereunder applied at such Closing.
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9.

POSSESSION AND CONDITION OF PREMISES
Full possession of said Premises, free of all tenants and occupants and SELLER’s
personalty, except as provided herein, and broom clean is to be delivered at the time of
the delivery of the deed, said Premises to be:

10.

a.

in the same condition as they now are, reasonable wear and tear excepted; and,

b.

in compliance with any instrument referred to in paragraph 4; and,

c.

subject to no liens or claims under G.L. c. 21E except as permitted under
Paragraph 24; and,

d.

The SELLER can continue to lease said Premises to current tenants at will,
providing the SELLER complies with the terms established in Paragraph 9 and
the Premises shall be vacant on the date set for delivery of the Deed.

EXTENSION TO PERFECT TITLE OR MAKE PREMISES CONFORM
If the SELLER shall be unable to give title or to make conveyance, or to deliver
possession oCthe Premises, all as herein stipulated, or if at the time of the delivery of the
deed the Premises do not conform with the provisions hereof, the SELLER shall use
reasonable efrorts to remove any defects in title, or deliver possession as provided herein,
or make the Premises conform to the provisions hereof, as the case may be and the time
for performance hereof shall be extended for such period as maybe reasonably necessary
but not more than ninety (90) days after notice of such defect for the SELLER to correct
any such failure. Notwithstanding anything contrary herein, SELLER shall not be
responsible for any liens or attachments placed on the Premises by BUYER’s contractors
as a result of work performed on the Premises; the cost of removal of such liens or
attachments shall be solely BUYER’s and the failure to remove such liens or attachments
by BUYER shall not be a valid reason for BUYER to terminate this Agreement nor
perform under this Agreement. “Reasonable efforts” shall not require the expenditure of
more than $5,000.00 exclusive of monetary and tax liens.

11.

FAILURE TO PERFECT TITLE OR MAKE PREMISES CONFORM, ETC.
If at the expiration of any such extended time the SELLER, shall have been unable to
remove any defects in title, deliver possession, or make the Premises conform, as the case
may be all as herein agreed then, in addition to such other remedies as the BUYER may
have at law or in equity at the BUYER’s sole option, except as provided in Paragraph 12,
the deposits made under this Agreement shall be forthwith reftinded and this Agreement
shall be void without recourse to the parties.

12.

BUYER’S ELECTION TO ACCEPT TITLE
The BUYER shall have the election, at either the original or any extended time for
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performance, to accept such title as the SELLER can deliver to the Premises in their then
condition and to pay therefor the purchase price without deduction except as provided in
this paragraph, in which case the SELLER shall convey such title. In the event the
Premises have been damaged by a casualty for which insurance is available the BUYER
shall have the further election to accept the Premises in their then condition together with
the proceeds and SELLER’s insurance or an assignment of SELLER’s claim for insurance
in which event the Purchase Price shall be reduced by the amount of the sum of (i) the
insurance amount received or assigned to BUYER and (ii) any applicable deductihle on
SELLER’S insurance policy.
13.

ACCEPTANCE OF DEEDS

The acceptance and recording of one or more Deeds by the BUYER or its nominee, as
the case shall be deemed to be a full performance and discharge of every agreement and
obligation of SELLER. herein contained or cxprcsscd, except such as arc, by the express
terms hereof, to be performed after the delivery of the Deed.
14.

USE OF PURCHASE MONEY TO CLEAR TITLE
To enable the SELLER to make conveyance as herein provided, the SELLER may, at the
time of the Closing use the purchase moncy or any portion thereof to clear the title of any
or all encumbrances or interests, provided that as to an institutional first mortgage wrinen
payoff letters arc available from any institutional first mortgagee and that all instruments
so procured from an institutional first mortgagee are recorded reasonably promptly after
dclivery of the Deeds in the usual aad customary manner and all other instruments are
recorded simultaneously with the recording of said Deed(s).

15.

ADJUSTMENTS
Any applicable rent or use and occupancy charges (but only if BUYER accepts the
Premises at the Closing subject to any existing tenants or occupants which BUYER is
not obligated to do), municipal use charges, utility charges, assessments, and taxes for the
then current year shall be apportioned as of the Closing, and the net amount thereof shall
be added to or deducted from, as the case may be, the purchase price payable by the
BUYER at the Closing. The SELLER shall provide final water and sewer bills at the
Closing dated within 5 days of the Closing. The SELLER shall return any security
deposits held to any tenants together with all interest accrued thereon (but only if
BUYER accepts the Premises at the Closing subject to any existing tenants or occupants).
-

16.

ADJUSTMENT OF UNASSESSED AND ABATED TAXES
If the amount of said taxes is not known at the delivery of the deed, they shall be
apportioned on the basis of the taxes assessed for the preceding year with a
reapportionment as soon as the new tax rate and valuation can be ascertained; and, if the
taxes which are to be apportioned shall thereafter be reduced by abatement, the amount of
such abatement, less the reasonable cost of obtaining the same shall be apportioned
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between the panics, provided that neither party shall be obligated to institute or prosecute
proceedings for an abatement unless herein otherwise agreed.
17.

BROKERAGE
See Paragraph 41.

18.

TITLE INSURANCE
At the Closing the SELLER shall execute usual and customary title insurance company
affidavits in form and substance reasonably satisfactory to SELLER to the effect that
there are no parties in possession affecting the Premises and that no work has been
performed upon the Premises by or on behalf of SELLER which would entitle any person
to a mechanic’s or matedalman’s lien upon any portion of the Premises. The SELLER
shall further provide BUYER with information sufficient for IRS form 1099 if required.

19.

ACCESS
The SELLER hereby agrees that the BUYER and the BUYEWs representatives,
consultants, engineers and/or agents shall have the right of access to the Premises at all
reasonable times from the date of this Agreement up to and including the Closing, all at
the sole risk and responsibility of the BUYER, to conduct surveys, engineering,
hazardous materials and other construction or development tests, or to inspect the
Premises, provided, however, that in no event shall the BUYER undertake any subsurthce
or destructive testing on the Premises without obtaining the prior written consent of the
SELLER, which consent may be granted or withheld in SELLER’s sole discretion. In the
event that the SELLER consents to BUYER conducting subsurface testing, the SELLER
acknowledges that such testing may require the digging of one or more borings or test
pits on the Premises, and surveys may cause usual and customary holes, clearing of sight
lines, or digging. The BUYER agrees promptly to re-grade and restore reasonably
(without the necessity of any replanting) the Premises upon the taking of any borings or
test pits and to undertake such tests using appropriate caution. Prior to BUYER
performing any digging of plantings BUYER shall provide SELLER one (I) week’s prior
written notice, so as to permit SELLER the opportunity to remove the affected plantings
prior to the commencement of BUYER’s work. BUYER agrees that BUYER’s (including
BUYER’s contractors, employees and agents) access to the Premises is done at BUYER’s
sole risk. BUYER shall indemnib’, defend and hold harmless SELLER from any
property damage and/or personal injury and/or cost and expense (inclusive of reasonable
attorneys’ fees) resulting in any way from such visits and/or inspections. In the event any
liens or attachments are placed on the Premises by BUYER’s contractor or agent for work
performed on the Premises, BUYER shall promptly exercise its best efforts to remove
such liens or attachments (including by litigating and/or paying for claims, charges and
invoicing rendered by any such contracting or work) and shall indemni&, defend and
hold harmless SELLER from any costs and expense (inclusive of reasonable attorneys’
fees) in removing such liens or attachments. The obligations of BUYER to indemnify,
defend and hold harmless SELLER pursuant to the provisions of this Section 19, shall
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survive the expiration or earlier termination of this Agreement.
20.

BUYER’S DEFAUI.T
In the event the BUYER shall default in the perl’ormance of the BUYER’s obligations
hereunder all deposits made by the BUYER prior Ia the date of default and all interest
earned thereon, if any, shall be retained by the SELLER as liquidated damages, with the
right to obtain all copies of BUYER’s plans, permits, reports and studies performed on
the Premises without recourse to BUYER as to the contents thereof and subject to use
limitations imposed and copyright obligations in favor of the issuers, which shall
constitute the SELLER’s sole remedy at law or in equity. The parties acknowledge and
agree that Seller has no adequate remedy in the event of Buyer’s default under this
Agreement because it is impossible to compute exactly the damages which would accrue
to Seller in such event. Therefore, the parties have taken these facts into account in
settling the amount of the deposit hereunder and hereby agree that: (i) the deposit
hereunder is the best estimate of such damages which would accrue to Seller in the event
of Buyer’s default hereunder, (ii) said deposit represents damages and not a penalty
against Buyer, and (iii) the parties have had the benefit of counsel with regard to the
provisions of this Paragraph 20.

21.

PLANS AND PERMITS
SELLER agrees to reasonably cooperate with BUYER’s filings for all of’ the permits
deemed necessary or convenient by BUYER for development of BUYER’s proposed
project to the extent SELLER’s cooperation or signature is required as owner of the
Premises, provided that such cooperation shall be at no cost and/or expense to SELLER,
and SELLER agrees to assign to the BUYER at the Closing all of the SELLER’s right.
title and interest in such plans, surveys, engineering reports, licenses, permits and
governmental or quasi-governmental licenses, approvals or orders as exist as of the date
of the Closing affecting the Premises, if any, including, without limitation. SELLER’s
rights ii any as owner of the Premises under any zoning or comprehensive permit, site
approval for financing, site plan approval or variance, any Order of Conditions pursuant
to the Wetlands Protection act any applicable MEPA approval for the Premises. All such
governmental site approvals under G.L. c. 408, zoning permits or comprehensive
permits, site plan approvals, variances, Orders of Conditions, and other governmental or
quasi-governmental approvals, licenses, permissions or authorizations which are usual,
customary or necessary for development of BUYER’s proposed project, including,
without limitation, a building permit are collectively referred to herein as the “Permits
and Approvals”. In the event of default by BUYER or BUYER’s failure to close for any
reason in accordance with the terms of this Agreement (other than a SELLER default),
SELLER shall have no obligation to make such assignments as provided herein,

22.

PERMITS AND APPROVALS
BUYER’s obligations under this Agreement are subject to and contingent upon BUYER
obtaining (in the exercise of all due diligence) all of the Permits and Approvals beyond
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appeal with no appeal being filed by the end of the 20th month after the date BUYER can
demonstrate “site control” (as required under Mass. G. L. c. 4013) over all ownership
interests in the properties which make up the Premises together with 2-4, 5-7 and 6
Delanson Circle, Wellesley, Massachusetts, including, without limitation, the final
resolution of the Pending Litigation (as that term is hereinafter defined) in favor of the
defendants with no further rights of appeal (“Site Control”). If any appeal shall be filed
or any oLher delay (whether by appeal or otherwise) shall be imposed in the exercise of
any of the Permits or Approvals, then such Permits or Approvals shall be deemed not to
have been granted until the appeal shall have been resolved by administrative proceeding
or litigation as required in favor of BUYER in BUYER’s sole judgment. Any Permit or
Approval shall not be deemed to have been given unless it is exercisable on the date
established for the Closing in the sole discretion of the BUYER. The configuraLion of
BUYER’s proposed project, the number and type of dwelling units proposed and all other
elements of the proposed project shall be determined in BUYER’s sole discretion. In the
event that any of the Permits or Approvals shall be refused by the issuing authority with
or without reason, or, if any of the Permits or Approvals shall be issued on conditions
which BUYER shall determine in BUYER’s sole discretion to be inappropriate,
burdensome, uneconomic or unsatisfactory to BUYER or, if BUYER shall determine at
any time in BUYER’s sole discretion that one or more of the Permits or Approvals is
unlikely to be issued by the issuing authority or is likely to be issued only upon
conditions which in BUYER’s sole discretion are inappropriate, burdensome,
uneconomic or unsatisfactory to BUYER, then BUYER may by a notice to SELLER
terminate this Agreement in which event the deposit made under this Agreement prior to
the date of such termination shall be retained by SELLER and the parties shall have no
further obligations to each other hereunder, except for with regard to those provisions
that expressly survive the termination hereof,
BUYER shall be solely responsible for all costs of designing BUYERS project and
obtaining the Permits and Approvals including, but not limited to, engineering fees, legal
fees, consultant fees, filing fees, inspection fees, building permit fees and the like.
In the event that on the date which is 20 months after the BUYER can demonstrated Site
Control (the “Initial Approvals Date Deadline”), the Permits and Approvals would have
been obtained, except that there shall then be pending any appeal or administrative
hearing which challenges the validity or effectiveness of any of the Permits and
Approvals (an “Appeal”) then this Agreement shall terminate unless prior to such date
BUYER shall pay to SELLER $5,000.00 which shall be non-refundable to BUYER,
except in the event of SELLER’S default and shall not be applied against the purchase
price at Closing and this Agreement shall be automatically extended for a period of
twelve (12) months (“First Appeal Extension”). If at the end of the First Appeal
Extension an Appeal is still pending then this Agreement shall terminate unless prior to
such date BUYER shall pay to SELLER S5,000.00 which shall be non-refundable to
BUYER, except in the event of SELLER’S default and shall not be applied against the
purchase price at Closing and this Agreement shall be automatically extended for an
additional period of twelve (12) months (“Second Appeal Extension”). If at the end of
the Second Appeal Extension an Appeal is still pending then this Agreement shall
{K063659J 2)

terminate unless prior to such date BUYER shall pay to SELLER $5,000.00 which shall
be non-refundable to BUYER, except in the event of SELLERS default and shall not be
applied against the purchase price at Closing and this Agreement shall be automatically
extended for an additional period of twelve (12) months. In the event that on the date
which is 36 months after the Initial Approvals Date Deadline the BUYER has not
obtained all Permits and Approvals, this Agreement shall automatically terminate.
Notwithstanding the foregoing, BUYER shall have the option exercisable not later than
thirty (30) days prior to the expiration of such 36 month period and only on the condition
that there then exists a pending appeal or administrative hearing in the Superior Court,
Appeals Court, Supreme Judicial Court or any administrative tribunal which challenges
the validity or effectiveness of the Wellesley Zoning Board of Appeal’s decision or (he
Housing Appeals Committee’s decision or any other decision obtained by BUYER, to
give notice to the SELLER that the BUYER will purchase the property under the terms of
this Purchase & Sale Agreement within 60 days of said notice. In the event that this
Agreement terminates pursuant to the provisions of this paragraph, upon such
termination, any and all deposits made by BUYER prior to the date of such termination,
shall be retained by SELLER and the parties shall have no further obligations to each
other hereunder, except for with regard to those provisions that expressly survive the
termination hereof.
The date upon which BUYER shall have obtained all the Permits and Approvals final
beyond appeal or with all appeals having been resolved in favor of the BUYER and upon
which date all the Permits and Approvals shall be exercisable and all Permits and
Approvals shall have been granted shall be referred to as the “Permits and Approvals
Date.”
23.

REPRESENTATIONS AND WARRANTIES
A.
The BUYER’s Representations and Warranties. The BUYER hereby represents
and warrants that the following representations and warranties are true and accurate as of
the date hereof and it shall be a condition to the SELLER’s obligation to close that they
be renewed by the BUYER on the date of the Closing as if made at such time and shall
survive the Closing:
(i)

The BUYER is a duly organized legally existing Massachusetts limited
liability company with full legal authority to enter into this transaction and
to fulfill its obligations hereunder;

(ii)

The person executing this Agreement on behalf of BUYER is an
authorized signatory of the BUYER and has been duly authorized by all
necessan action of BUYER;

(iii)

The BUYER and the persons signing on its behalf have been authorized by
all necessary persons to enter into and deliver this Agreement and catty
out the transaction contemplated hereby. No person whose consent is
required for BUYER’s execution of this Agreement or for BUYER to
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fulfill its obligations hereunder is under any legal disability.
(iv)

Neither Buyer nor any of their respective partners, members, shareholders
or other equity owners, if any, and none of their respective employees,
officers, directors, representatives or agents, is a person or entity with
whom U.S. persons or entities are restricted from doing business under
regulations of the Office of Foreign Asset Control (“OFAC”) of the
Department of the Treasury (including those named on OFAC’s Specially
Designated and Blocked Persons List) or under any statute (including,
without limitation, Uniting and Strengthening America by Providing
Appropriate Tools Required to Intercept and Obstruct Terrorism Act of
2001, HR. 3162, Public Law 107-56), executive order (including the
September 24, 2001 Executive Order (Executive Order l3224)Blocking
Properly and Prohibiting Transactions with Persons Who Commit,
Threaten to Commit, ur Support Terrorism), or other governmental action.

B.
The SELLER’s Representations and Warranties: The SELLER hereby warrants
and represents that the following representations and warranties are true and accurate as
of the date hereof and it shall be a condition to BUYER’s obligation to close that they be
renewed by the SELLER on the date of the Closing as if made at such time and shall
survive the Closing:
(I)

The persons executing this Agreement on behalf of SELLER are
authorized signatories of the SELLER and has been duly authorized by all
necessary action of SELLER:

(ii)

No person whose consent is required for SELLER’s execution of this
Agreement or for SELLER to fulfill its obligations hereunder is under any
legal disability;

(iii)

Neither the execution of this Agreement nor the consummation of the
transactions contemplated hereby will constitute a violation of (or be in
conflict with or constitute a default under) any term or provision of any
order, agreement or lease to which SELLER is a party;

(iv)

SELLER (at the Closing Date only) shall be the owner of the Premises
subject to no claims of any person, rights of first refusal or rights of first or
last oiler that would adversely alThct SELLER’s ability to consummate the
transaction provided in this Agreement;

(v)
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24.

(vi)

Except as is otherwise provided in Paragraph 32, below, there are no
unpaid judgments, orders, or decrees of any kind against SELLER unpaid
or unsatisfied of record, nor any legal action, suit or other legal or
administrative proceeding pending before any court or administrative
agency relating to the Premises nor is SELLER aware of any threatened
legal action, suit or other legal or administrative proceeding relating to the
Premises;

(vii)

SELLER has not filed for bankruptcy nor is SELLER in the hands of a
receiver; and there are no due but unpaid income, property or franchise
taxes of SELLER which constitute a lien against the Premises;

(viii)

SELLER has no knowledge of any pending violation of any law,
municipal or other governmental ordinances, affecting the Premises, or
any part thereof, nor is SELLER aware of any facts which might result in
such a violation;

(ix)

SELLER has no knowledge of pending or contemplated condemnation
proceedings affecting the Premises, or any part thereof. SELLER has not
made any commitment to any board, bureau, commission, department or
body of any municipal, county, state or federal governmental unit or any
subdivision thereof having jurisdiction over the Premises or the use or
improvement thereof (“Governmental Authority”) or to any third party
to dedicate or grant any portion of the Premises for any public purposes or
to impose any restrictions on the Premises;

(x)

SELLER has received no notice that the Premises violates any
environmental statutes, orders, directives or requirements applicable to the
Premises;

(xi)

To the best of SELLER’s actual knowledge and without duty to inspect,
investigate or veri& the Premises has not been the site of a release or
threat of release of oil or hazardous materials within the meaning of G.L.
c. 2W and there are no underground oil or other tanks located on the
Premises; and

(xii)

There are no mechanics’ liens against the Premises; no claims for labor,
services, profit or material furnished for constructing, repairing or
improving the same, nor does SELLER anticipate any such claims.

HAZARDOUS MATERIALS
(a)
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SELLER represents that SELLER has no actual knowledge of (i) environmental
reports relative to the Premises or (ii) releases or threats of release of oil or
hazardous materials at or adjacent to the Premises reportable under G.L. e. 21£.

25.

(b)

BUYER agrees that BUYER shall at BUYER’S expense, except as provided
herein undertake investigations of the environmental condition of the Premises
including without limitation a so-called Phase I site investigation and including
also in BUYER’s sole discretion a so-called Phase II site investigation Including
without limitation soil and groundwater testing, and BUYER shall engage a
licensed site professional (“BUYER’s ISP”) to review data obtained from the
Phase I and (if applicable) Phase II investigation plus such other investigation as
BUYER’s LSP shall deem to be prudent under the circumstances.

(c)

In the event BUYER’s investigations determine that there has been a release or
threat of release of oil or hazardous materials at the Premises which require filings
and remediation pursuant to the Massachusetts Contingency Plan 310 CMR 40.00
et seq., then at BUYER’s option (I) BUYER may terniinate this Agreement in
accordance with Paragraph 25 or (ii) BUYER may proceed to the Closing
hereunder in which event such required filings and remediation shall be
under-taken by BUYER after the Closing and the Purchase Price shall be adjusted
by the cost estimated by BUYER’s licensed site professional for engineering and
remediation and permitting work and filing fees, but in no event shall any such
Purchase Price reduction exceed S 10.000.00. BUYER hereby agrees that it in no
event shall BUYER nor any officer, director, manager, member, agent, employee.
contractor or any other person claiming by, through or under BUYER, unless
expressly requested, in writing, by SELLER to do so, (i) provide copies of any
environmental reports, data, studies, materials or results to SELLER or (ii)
otherwise disclose the environmental condition of the Premises to SELLER,
unless, in either such instance, such disclosure is requested in writing by Seller or
such disclosure is required of BUYER by applicable law, with due consideration
being given to Massachusetts Hazardous Waste Cleanup Advisory Ruling 97-01
(and in such instance BUYER will use all reasonable efforts to contact SELLER
prior to making such disclosure). If BUYER breaches the above covenant,
BUYER shall indemnify, defend and hold harmless SELLER for any costs and/or
damages, including the costs of any and all environmental remediation, resulting
from SELLER receiving such information and/or reports, studies, etc.

BUYER’S RIGHT TO TERMINATE
Notwithstanding any other provision hereof the BUYER shall have the right to terminate
this Agreement at any time prior to the Permits and Approvals Date with or without cause
by written notice to SELLER, and in the event cC such termination the SELLER shall
retain nfl deposits paid prior to the date of termination and any interest earned thereon,
upon which time this Agreement shall be deemed terminated and this Agreement shall
not have any ftirther force or effect on the parties hereto, except with regard to such
provisions that expressly survive the expiration or early termination of this Agreement.

26.

ASSIGNMENT
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The BUYER may without any consent of SELLER assign this Agreement to any
affiliated corporation, partnership, limited liability company or other entity controlled by
the BUYER or of which the BUYER is a general partner, manager or member, or of
which the managers and/or members of BUYER own, in the aggregate, at least a 25%
interest, and with the consent of SELLER which shall not be unreasonably withheld
assign this Agreement to any other person or entity and upon such assignment the
BUYER shall remain liable for the performance of the BUYER’s obligations hereunder.

27.

CAPTIONS
The captions herein are used only as a matter of convenience and are not to be considered
a part of this Agreement or to be used in determining the intent of the parties to it.

28.

NOTICES
Notices hereunder shall be deemed properly sent three days after posting if mailed,
certified United States Mail, return receipt requested, postage prepaid, or on the date of
delivery if delivered by courier (including overnight courier service) or served in hand to
the BUYER at the address set forth herein, with a copy to Todd H. Whilton, Eckert,
Seamans, Cherin & Mellott, LLC, Two International Place, 16th Floor, Boston,
Massachusetts 02110 fax # (617) 342-6899 and to the SELLER at its address first set
forth herein with a copy to Jonathan R. Roth, Esq. SELLER’s attorney at Donovan
Flatem, LU’, 53 State Street, 8 Floor, Boston, MA 02109 fax (617) 848-5845. Counsel
for the parties may accept notice by email and are authorized to execute extensions of
time under this Agreement on behalf of their respective clients.

29.

TITLE AND PRACTICE STANDARDS
In matters respecting title and practice standards for real estate transactions in
Massachusetts, the title and practice standards of the Massachusetts Real Estate Bar
Association shall be determinative.

30.

MISCELLANEOUS

Construction of Agreement: This Agreement, executed in multiple counterparts, be
construed as a Massachusetts contract, is to take effect as a sealed instrument, sets forth
the entire contract between the parties, is binding upon and inures to the benefit of the
parties hereto and their respective heirs, devisees, executors, administrators, successors
and assigns, and may be canceled, modified or amended only by a written instrument
executed by both the SELLER and the BUYER.
Severability: In the event that any provision of this Agreement shall be deemed to be
unenforceable ror any reason the remaining portions of this Agreement shall he enforced
in accordance with their terms, and this Agreement shall not be deemed to be terminated
or unenforceable on account of invalidity of any particular provision.
(K06365932j

Counterpart Execution: This Agreement may be executed in counterpart originals each
of which together shall be deemed a single instrument.
31.

ADDENDA, ATtACHMENTS AND EXHIBITS
The attached SELLER’s Addendum and Exhibit “A” are incorporated herein by reference
and are an integral part of this Agreement.

32.

SELLER’S TERMINATION RIGHT

By executing this Agreement, BUYER hereby acknowledges that the Premises are the
subject of current litigation as more particularly sct forth in that case captioned William D.
DiSchino et al v. Delanson Circle Holding LLC et a!, in the Norfolk County Superior Court as
Docket No. 15-01432 (the “PENDING LITiGATION”).
BUYER hereby agrees and
acknowledges that in the event that the defendants in the pending litigation are unsuccessful in
their defense of the Pending Litigation (a ‘NEGATIVE DETERMINATION”) within a twentyfour (24) month period after the date of this Agreement, SELLER shall, within ten (10) days of
the earlier to occur of(i) entry of judgment by the Court concerning the Pending Litigation and
(ii) expiration of such twenty four (24) month period, provide written notice of same to BUYER
(the “SELLER TERMINATIONNOTICE’), whereupon this Agreement shall terminate. In the
event that this Agreement terminates as a result of the Seller Termination Notice, the Initial
Deposit and all other deposits made by BUYER under this Agreement shall he promptly
reftinded to BUYER and this Agreement shall not have any further force or effect on the parties
hereto, except with regard to such provisions that expressly survive the expiration or early
termination of this Agreement. BUYER also hereby agrees and acknowledges that in the event
that the Pending Litigation results in a Negative Determination, SELLER shall not be deemed to
be in violation of any of the explicit representations and/or warranties contained in this
Agreement and shall not be deemed to have violated any other provision of this Agreement,
including, without limitation, the provisions of Section 4 hereof and SELLER shall not be
required to effect a cure with regard to such Negative Determination.
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Executed as a sealed instrument this date first set forth above.
SELLER

BUYER
LLC

Claudia Bruno

Edward Touhey
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Its Manager

/

SELLER’S ADDENDUM
33.

The provisions of this addendum shall supersede any contrary provision of any other part
oIthis Agreement between SELLER and BUYER.

34.

BUYER shalt have seventy-five (75) days to (i) perform any and all due diligence
reviews of the Premises as BUYER shall deem necessary or desirable and (ii) to obtain
Site Control (the “Due Diligente Period”). BUYER shall have the right to extend the
Due Diligence Period for an additional seventy-five (75) days by paying to SELLER the
amount of $2,000.00 (the “Due Diligence Extension Payment”), which amount shall he
deemed non-refundable to BUYER, except in the event of a default by SELLER under
this Agreement that permits BUYER to terminate this Agreement. In the event BUYER
is dissatisfied in any manner with its due diligence review of the Premises for any reason
or no reason at all or is unable to obtain Site Control, BUYER shall have the right to
terminate this Agreement prior to the expiration of the Due Diligence Period and receive
the return of the Deposits made hereunder, but not the Due Diligence Extension Payment,
and this Agreement shall not have any further force or effect on the parties hereto, except
with regard to such provisions that expressly survive the expiration or early termination
of this Agreement In the event that a Closing occurs under this Agreement, the Due
Diligence Extension Payment shall be credited against the Purchase Price.

35.

Intentionally Deleted.

36.

In the event tenants or occupants at the Premises shall not have been removed from the
Premises as of seven (7) days prior to the Closing Date despite SELLER’s reasonable
efforts to so remove any such tenants or occupants, SELLER shall be wanted up to an
additional ninety (90) days to obtain removal of any such tenants or occupants and the
Closing Date shall be extended for a like period of time.

37.

Should the condition of any building or structures on the land constituting part of the
Premises be destroyed, damaged or changed &om condition existing at the time of
execution of this Agreement, the BUYER shall be required to proceed with purchase of
ttic Premises as otherwise provided by the terms of this Agreement without reduction or
offset to the purchase price except as herein provided. SELLER shall in such event be
required to secure any damaged portion of the Premises in a safe condition, to remove
debris and to secure and cap any utilities serving the Premises. The purchase price shall
be adjusted by one-half of any insurance proceeds received by SELLEt

38.

IN’FEN’l’IONALLY DELETED.

39.

BUYER shall promptly and diligently pursue obtainment of all Permits and Approvals
following execution of this Agreement and shall regularly keep SELLER advised of
BUYER’s progress and status in connection with application for all Permits and
Approvals. BUYER shall provide SELLER with copies of all applications, submittals,
correspondence, written communications, plans, surveys, reports and other documentary
materials submitted to any governmental authority. SELLER will cooperate with all of
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BUYER’s filings including without limitation the provisions of historical information
about use and structures on the Premises, execution of applications required to be signed
by the property owner and public support of the BUYER’s project.
40.

The SELLERS title to the Premises as of the date of this Agreement shall be deemed to
meet the requirements of Paragraph 4 hereof for all purposes unless on or before seven
(7) days prior to the date for closing as provided by paragraphS hereof written notice of a
claimed defect therein is given by delivery in hand or by registered or certified mail,
postage prepaid, to SELLER’s
State Street, llosUw. MA
Such notice shall specify any defects claimed in
SELLF.R’s title existing as of the date of this Agreement. The BUYER shall have rights
with respect to defects in SELLER’s title only with respect to (I) defects in title existing
as of the date of this Agreement which have been claimed in such notice and (2) defects
in title arising after the date of this Agreement. The BUYER shall take the Premises
subject to any defects in title existing as of the date of this Agreement which have not
been claimed in sLich notice.
.

41.

INTENTIONALLY DELETED

42.

BUYER and SELLER represent that neither has dealt with any broker in connection with
the purchase and sale of the Premises.

43.

BUYER acknowledges that SELLER is selling the Premises ‘as-is” without
representation or warranty other than as set forth in this Agreement and acknowledges the
SELLER has made no warranties or representations on which the BUYER has relied
(other than those specifically set forth in this Agreement), it being the understanding of
the parties hereto that the entire agreement of the parties with respect to this transaction is
hilly set forth herein.

44.

Section 1031 Exchange. SELLER reserves the right to conduct this transaction as part of
a Section 1031-tax free under the Internal Revenue Code. In such event, SELLER may
assign its rights under this Agreement to a qualified intermediary (the “Intermediary”)
in which event SELLER’s deed and proceeds of closing may he directed through such
Intermediary for purposes of the tax free exchange. In order to accomplish such an
exchange, BUYER and SELLER agree that SELLER may substitute an Intermediary to
act
in place of SELLER as the SElLER of the Premises. lntemicdiaiy shall be
designated in writing by SELLER
BUYER agrees to accept
the Premises from
Intermediary and to render its performance of all of its obligations to Intermediary.
BUYER agrees that performance by Intermediary will be treated as performance by
SELLER, and SELLER agrees that BUYER’s performance to Intermediary will be
treated as performance to SELLER. In the event that SELLER designates Intermediary,
SELLER shall unconditionally guarantee the hill and timely performance by
Intermediary of each and every one of the representations, warranties, indemnities,
obligations and undertakings of Intermediary pursuant to this Agreement. As guarantor,
SELLER shall be treated as a primary obligor with respect to these representations,
warranties, indemnities, obligations and undertakings, and, in the event of breach,
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BUYER may proceed directly against SELLER on this guarantee without the need to join
Intermediary as a party to the action against SELLER. SELLER unconditionally waives
any defense that it might have as guarantor that it would not have if it had made or
undertaken these representations, warranties, indemnities, obligations and undertakings
directly. BUYER is hereby indemnified by SELLER as a result of any claims that may
arise out of BUYER’s interaction with Intermediary in the role of SELLER, provided
BUYER is otherwise in compliance with the terms orthis paracraph.
45.

BUYER hereby certifies that with respect to 1-3 Delanson, BUYER is paying SELLER
the same purchase price on a percentage ownership basis as BUYER is paying all other
owners of 1-3 Delanson and that the Price being paid for 1-3 Delanson is the same as that
being paid for any holding of Delanson Circle Holding LLC on Delanson Circle. This
certification and warranty shall survive the closhnz of the sale of 1-3 Delanson.

46.

BUYER hereby certifies that with respect to 8 Delanson, BUYER is paying SELLER the
same purchase price on a percentage ownership basis us BUYER is paying to Delanson
Circle Holding LLC.

47.

The Closing on 8 Delajison hereunder is contingent upon BUYER simultaneously closing
on the purchase of all other tenant-in-common interests in 8 Delanson. BUYER may
waive this contingency. In the event any other owner of an interest in K Delanson fails to
close with BUYER simultaneously with the Closing on 8 Delanson hereunder and
BUYER does not waive this closing contingency. BUYER shall have the right to either
(i) terminate this Agreement with respect to purchasing SELLER’S interest in 8 Delanson
and the portion of the deposit allocated to 8 Delanson ($1,800.00) shall be promptly
refunded to BUYER or (ii) postpone the Closing on 8 Delanson hereunder for a period
not to exceed two (2) years until such time as all of the other owners of 8 Delanson are
prepared to close on 8 Delanson simultaneously.

SELLER

BUYER

:LAZPAEE.
Claudia Bruno

Its Munaeer

Oi-.i
Edward Touhey
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EXHIBIT A

I and 3 Delanson Circle:
That certain land in Wellesley, Norfolk County, Massachusetts with the building(s) thereon, now
known as and numbered I and 3 Delanson Circle, Wellesley, Norfolk County, Massachusetts,
shown as lot #5 on a plan entitled “Subdivision plan of land in Wellesley, Massachusetts”, filed
as plan #1446 of 1955 recorded in Norfolk Registry of Deeds in Book 3421 pace 100, containing
10,773 sq. feet of land, more or less, according to said plan.
8 Delanson Circle:
That certain land in Wellesley, Norfolk County, Massachusetts with the building(s) thereon, now
known as and numbered 8 Delanson Circle, Wellesley, Norfolk County, Massachusetts, shown
as lot #3 on a plan entitled “Subdivision plan of land in Wellesley, Massachusetts”, filed as plan
#1446 of 1955 recorded in Norfolk Registry of Deeds in Book 3421 page 100, containing 10,090
sq. feet of land, more or less, according to said plan.
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PURCHASE AND SALE AGREEMENT

PARTW S
This S day of41gwt20l6 Anthony L. DiSchino, Trustee of the Di Schino Trust
u/d/t 4/20/15, with an address of 18161 Casselle Avenue, Santa Ana, CA 92705-1234
(the “SELLER”), agrees to sell and DELANSON REALTY PARTNERS, LLC a
Massachusetts limited liability company with an address of 420 Harvard Street,
Brookline, Massachusetts 02446 (“BUYER” or “PUB CHASER”) agrees to buy, upon
the terms hereinafter set forth, the premises described in Paragraph 2 hereof
2.

DESCRIPTION
AU of the Seller’s right, title and interest in those parcels of land with the improvements
thereon situated in \Velleslev, Massachusetts having post office address of 8 Delanson
Circle (Seller has a 1/9 interest therein) as more fully referenced and described on the
attached Exhibit A (tile “Premises’).

3.

APPURTENANCES
The Premises to be conveyed shall include all other rights, easements, privileges, licenses
or appurtenances (if any there may now be assignable or iransferrable) benefitting,
affecting or relating to the Premises and including, without limitation, all rights in any
adjoining pubUc or private ways now existing or hcreaficr laid out or consucted, any
appurtenances held by SELLER in any adjoining property and any appurtenant rights
benefiffing the Premises.

4.

TITLE DEED
The Premises shall be conveyed by one or more good and sufficient quitclaim deeds
running to thc BUYER or to a nominee designated by the BUYER, and said deed shall
convey good and clear record and marketable title thereto free from encumbrances
except:
a.

Provisions of existing building and zoning laws;

b.

Such taxes for the then current year as are not due and payable as of the date of
the delivery of the deed; and,

c.

Any liens for municipal betterments assessed and recorded after the date of this
Agreement but before one year following the execution of this Agreement.

SELLER’S title hereunder shall not be deemed good and marketable unless:
{K0636502.2}

5.

a.

Such title is insurable at standard rates by a recognized title insurance company
licensed to do business in Massachusetts chosen by BUYER which shall insure
the Premises as described in SELLER’s deed to BUYER and each of the
appurtenances to be conveyed pursuant to Paragraph 3 hereof without exceptions
except as to matters permitted or waived under this Paragraph 4 and standard
printed exceptions on the policy jacket and shall include a survey endorsement
insuring against ‘gaps and gores” and a so-called ALTA “comprehensive
endorsement”;

b.

A survey commissioned by BUYER (if any) performed by a Massachusetts
licensed real estate surveyor discloses no encroachments, including, without
limitation, encroachments of structures, easements, or rights of way from adjacent
properties onto the Premises or encroachments from the Premises onto adjacent
properties or gap or gores between the parcels comprising the Premises;

c.

No person(s), commission or group has identified the Premises or any portion
thereof as eligible or qualified for inclusion in the National Register of Historic
Places or in any local historic district; and

d.

The title to and condition of the parcel comprising the Premises shall conform to
the requirements of this Agreement.

REGISTERED TITLE
In addition to the foregoing, if any portion of the Premises shall be registered SELLER’s
deed to BUYER shall bc in form sufficient to entitle the BUYER to a Certificate of Title,
and the SELLER shall deliver with said deed all instruments, necessary to enable the
BUYER to obtain such Certificate of Title.

6.

PURCHASE PRICE
The Purchase Price for the Premises Seventy Two Thousand Six Hundred Fifteen and
No/I 00 DoLlars ($72.6 15.00) of which:
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$ 600.00

has been paid as a deposit as of the date hereof receipt of which
acknowledged by SELLER (the ‘INITIAL DEPOSIT’ and
together with the other deposits referenced in this Agreement.
the deposits); and

S72.015.00

will be paid at the time of Closing by certified or bank check, or by
wired funds or conveyanethg attorney’s check. Funds for all the
SELLERS will be paid to the IOLTA account of SELLER’ S
attorney to be divided among the SELLERS in accordance with
such agreements as may be made among them. Matters of

is

closing adjustments, recording costs, and title payoffs shall
also be adjusted among the SELLERs in accordance with
such agreements as may be made among them.
S72,615.0O
7.

Total

DEPOSIT
The deposits referred to in Paragraphs 6 and 34 shall be held in a non-interest bearing
“Client’s Account” by Donovan Hate,,;, LU’ or Jonathan K Rot!:, Esq. as Escrow
Agent and shall be accounted for at the delivery of the deed and applied against the
Purchase Price.

8.

TIME FOR PERFORMANCE
Provided that this Agreement shall not sooner have been terminated under any clause of
this Agreement allowing for such termination and subject to the extension provisions ol
Paragraph 22, the deed is to be delivered (The “Closing”) on a date established by the
BUYER which is not earlier than thirty (30) days nor later than forty-five (45) days after
the later to occur of (i) BUYER obtaining Site Control and (H) the Pending Litigation (as
that term is hereinafter defined) being resolved in favor of the defendanis in such mailer
(“Closing Date’). Such Closing Date shall be established in a notice from BUYER to
SELLER given in accordance with the provisions of Paragraph 28 hereof. The Deed
shall be delivered at 10:00 AM on the Closing Date at die office of BUYER’S
mortgagee’s counsel provided the same is located in or within 15 miles of the City of
Newton.

9.

POSSESSION AND CONDITION OF PREMISES
Full possession of said Premises. free of all tenants and occupants and SELLER’S
personalty. except as provided herein, and broom clean is to be delivered at the time of
the delivery of the deed, said Premises to be:

10.

a.

in the same condition as they now are, reasonable wear and tear excepted; and,

b.

in compliance with any instrument referred to in paragraph 4; and,

c.

subject to no liens or claims under G.E. c. 21E except as permitted under
Paragraph 24; and,

d.

The SELLER can continue to lease said Premises to current tenants at will.
providing the SELLER complies with the terms established in Paragraph 9 and
the Premises shall be vacant on the date set for delivery of the Deed.

EXTENSION TO PERFECT TITLE OR MAKE PREMISES CONFORM
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If the SELLER shall be unable to give title or to make conveyance, or to deliver
possession of the Premises, all as herein stipulated, or Wat the time of the delivery of the
deed the Premises do not conform with the provisions hereof, the SELLER shall use
reasonable efforts to remove any defects in title, or deliver possession as provided herein,
or make the Premises conform to the provisions hereof, as the case may be and the Lime
for performance hereof shall be extended for such period as may be reasonably necessary
but not more than ninety (90) days after notice of such defect for the SELLER to correct
any such failure. Notwithstanding anything contrary herein, SELLER shall not be
responsible for any liens or attachments placed on the Premises by BUYER’s contractors
as a result of work performed on the Premises; the cost of removal of such liens or
attachments shall be solely BUYER’s and the failure w remove such liens or attachments
by BUYER shall not be a valid reason for BUYER to terminate this Agreement nor
perform under this Agreement. “Reasonable efforts” shall not require the expenditure of
more than 55,000.00 exclusive of monetary and tax liens.
11.

FAILURE TO PERFECT TITLE OR MAKE PREMISES CONFORM, ETC.
If at the expiration of any such extended time the SELLER, shall have been unable to
remove any defects in title, deliver possession, or make the Premises conform, as the ease
may be all as herein agreed then, in addition to such other remedies as the BUYER may
have at law or in equity at the BUYER’s sole option, except as provided in Paragraph 12,
the deposits made under this Agreement shall be forthwith refunded and this Agreement
shall be void without recourse to the parties.

12.

BUYER’S ELECTION TO ACCEPT TITLE
The BUYER shall have the election, at either the original or any extended time for
performance. to accept such title as the SELLER can deliver to the Premises in their then
condition and to pay therefor the purchase price without deduction except as provided in
this paragraph, in which case the SELLER shall convey such title. In the event the
Premises have been damaged by a casualty for which insurance is available the BUYER
shall have the further election to accept the Premises in their then condition together with
the proceeds and SELLERS insurance or an assignment of SELLER’s claim for insurance
in which event the Purchase Price shall be reduced by the amount of the sian of (i) the
insurance amount received or assigned to BUYER and (ii) any applicable deductible on
SELLER’s insurance poliey.
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13.

ACCEPTANCE OF DEEDS
The acceptance and recording of one or more Deeds by the BUYER or its nominee, as
the case shall be deemed to be a full performance and discharge of every agreemcnt and
obligation of SELLER herein contained or expressed, except such as are, by the express
terms hereof, to be performed after the delivery of the Deed.

14.

USE OF PURCHASE MONEY TO CLEAR TITLE
To enable the SELLER to make conveyance as herein provided, the SELLER may, at the
time of the Closing use the purchase money or any portion thereof to clear the title of any
or all encumbrances or interests, provided that as to an institutional first mortgage written
payoff letters are available from any institutional first mortgagee and that all instruments
so procured from an institutional first mortgagee are recorded reasonably promptly after
dehven’ of the Deeds in the usual and customan’ manner and all other instruments are
recorded simultaneously with the recording of said Deed(s).

15.

ADJUSTMENTS
Any applicable rent or use and occupancy charges (but only if BUYER accepts the
Premises at the Closing subject to any existing tenants or occupants which BUYER is
not obligated to do), municipal use charges, utility charges, assessments, and taxes for the
then current year shall be apportioned as of the Closing, and the net amount thereof shall
be added to or dcducted from, as the case may be, the purchase price payable by the
BUYER at the Closing. The SELLER shall provide final water and sewer bills at the
Closing dated within 5 days of the Closing. The SELLER shall return any security’
deposits held to any tenants together with all interest accrued thereon (but only if
BUYER accepts the Premises at the Closing subject to any existing tcnants or occupants).
-

16.

ADJUSTMENT OF UNASSESSED AND ABATED TAXES
if the amount of said taxes is not known at the delivery of the deed, they shall be
apportioned on the basis of the taxes assessed for the preceding year with a
reapportionment as soon as the new tax rate and valuation can be ascertained; and, if the
taxes which are to be apportioned shall thereafter be reduced by abatement, the amount of
such abatement, less the reasonable cost of obtaining the same shall be apportioned
between the parties, provided that neither party shall be obligated to institute or prosecute
proceedings for an abatement unless herein otherwise agreed.

17.

BROKERAGE
See Paragraph 41.
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18.

TITLE INSURANCE
At the Closing the SELLER shall execute usual and customary title insurance company
affidavits in form and substance reasonably satisfactory to SELLER to the effect that
there are no parties in possession affecting the Premises and that no work has been
performed upon the Premises by or on behalf of SELLER which would entitle any person
to a mechanic’s or materialman’s lien upon any portion of the Premises. The SELLER
shall further provide BUYER with information sufficient forms form 1099 if required.

19.

ACCESS
The SELLER hereby agrees that the BUYER and the BUYER’s representatives,
consultants, engineers and/or agents shall have the fight of access to the Premises at all
reasonable times from the date of this Agreement up to and including the Closing, all at
the sole risk and responsibility of the BUYER, to conduct surveys, engineering,
hazardous materials and other construction or development tests, or to inspect the
Premises, provided, however, that in no event shall the BUYER undertake any subsurface
or destructive testing on the Premises without obtaining the prior written consent of the
SELLER, which consent may be granted or withheld in SELLER’s sole discretion. In the
event that the SELLER consents to BUYER conducting subsurface testing, the SELLER
acknowledges that such testing may require the digging of one or more borings or test
pits on the Premises, and surveys may cause usual and customary holes, clearing of sight
lines, or digging. The BUYER agrees promptly to re-grade and restore reasonably
(without the necessity of any replanting) the Premises upon the taking of any borings or
test pits and to undertake such tests using appropriate caution. Prior to BUYER
performing any digging of plantings BUYER shall provide SELLER one (1) week’s prior
written notice, so as to permit SELLER the opportunity to remove the affected plantings
prior to the commencement of BUYER’s work. BUYER agrees that BUYER’s (including
BUYER’s contractors, employees and agents) access to the Premises is done at BUYER’s
sole risk. BUYER shall indemnify, defend and hold harmless SELLER from any
property damage and/or personal injury and/or cost and expense (inclusive of reasonable
attorneys’ fees) resulting in any way from such visits and/or inspections. In the event any
liens or attachments are placed on the Premises by BUYER’s contractor or agent for work
performed on the Premises, BUYER shall promptly exercise its best efforts to remove
such liens or attachments (including by litigating and/or paying for claims, charges and
invoicing rendered by any such contracting or work) and shall indemnify, defend and
hold harmless SELLER from any costs and expense (inclusive of reasonable attorneys’
fees) in removing such liens or attachments. The obligations of BUYER to indemnify,
defend and hold harmless SELLER pursuant to the provisions of this Section 19, shall
survive the expiration or earlier termination of this Agreement.
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20.

BUYER’S DEFAULT
In the event the BUYER shall default in the performance of the BUYER’s obligations
hereunder all deposits made by the BUYER prior to the date of default and all interest
earned thereon, if any, shall be retained by the SELLER as liquidated damages, with the
right to obtain all copies of BUYERs plans, permits, reports and studies performed on
the Premises without recourse to BUYER as to the contents thereof and subject to use
limitations imposed and copyright obligations in favor of the issuers, which shall
constitute the SELLER’s sole remedy at law or in equity. The parties acknowledge and
agree that Seller has no adequate remedy in the event of Buyer’s default under this
Agreement because it is impossible to compute exactly the damages which would accrue
to Seller in such event. Therefore, the parties have taken these facts into account in
settling the amount of the deposit hcreunder and hereby agrcc that: (i) the deposit
hereunder is the best estimate of such damages which would accrue to Seller in the event
of Buyer’s default hereunder, (ii) said dcposit represents damages and not a penalty
against Buyer, and (iii) the parties have had the benefit of counsel with regard to the
provisions of this Paragraph 20.

21.

PLANS AND PERMITS
SELLER agrees to reasonably cooperate with BUYER’s filings for all of the permits
deemed necessary or convenient by BUYER for development of BUYER’s proposed
project to the extent SELLER’s cooperation or signature is required as owner of the
Premises, provided that such cooperation shall be at no cost and/or expense to SELLER,
and SELLER agrees to assign to the BUYER at die Closing all of the SELLER’s right,
title and interest in such plans, surveys, engineering reports, licenses, permits and
governmental or quasi-governmental licenses, approvals or orders as exist as of the date
of the Closing affecting the Premises, if any, including, without limitation, SELLER’s
rights if any as owner of the Premises under any zoning or comprehensive permit, site
approval for financing, site plan approval or variance, any Order of Conditions pursuant
to the Wetlands Protection act, any applicable MEPA approval for the Premises. All such
governnwntal site approvals under G.L. c. 40B, zoning permits or comprehensive
permits, site plan approvals, variances. Orders of Conditions, and other governmental or
quasi-governmental approvals, licenses, permissions or authorizations which are usual,
customary or necessary for development of BUYER’s proposed project, including,
without limitation, a building permit are collectively referred to herein as the “Permits
and Approvals”. In the event of default by BUYER or BUYER’S failure to close for any
reason in accordance with the terms of this Agreement (other than a SELLER default),
SELLER shall have no obligation to make such assignments as provided herein.

22.

PERMITS AND APPROVALS
BUYER’s obligations under this Agreement are subject to and contingent upon BUYER
obtaining (in the exercise of all due diligence) all of the Permits and Approvals beyond
appeal with no appeal being filed by the end of the 2O month after the date BUYER can
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demonstrate “site control” (as required under Mass. 0. L. c. 40B) over all ownership
interests in the properties which make up the Premises together with 24. 5-7 and 6
Delanson Circle. Wellesley, Massachusetts. including, without limitation, the final
resolution of the Pending Litigation (as that term is hereinafter defined) in favor of the
defendants with no further rights of appeal (“Site Control”). If any appeal shall be filed
or any other delay (whether by appeal or otherwise) shall be imposed in the exercise of
any of the Permits or Approvals, then such Permits or Approvals shall be deemed not to
have been granted until the appeal shall have been resolved by administrative proceeding
or litigation as required in favor of BUYER in BUYER’s sole judgment. Any Permit or
Approval shall not be deemed to have been given unless it is exercisable on the date
established for the Closing in the sole discretion of the BUYER. The configuration of
BUYER’s proposed project, the number and type of dwelling units proposed and all other
elements of the proposed project shall be determined in BUYERs sole discretion. In the
event that any of the Permits or Approvals shall be refused by the issuing authority with
or without reason, or, if any of the Permits or Approvals shall be issued on conditions
which BUYER shall determine in BUYER’s sole discretion to be inappropriate,
burdensome, uneconomic or unsatisfactory to BUYER or, if BUYER shall determine at
any time in BUYERts sole discretion that one or more of the Permits or Approvals is
unlilcely to be issued by the issuing authority or is likely to be issued only upon
conditions which in BUYERs sole discretion are inappropriate, burdensome,
uneconomic or unsatisfaeton’ to BUYER, then BUYER may by a notice to SELLER
terminate this Agreement in which event the deposit made under this Agreement prior to
the date of such termination shall be retained by SELLER and the parties shall have no
further obligations to each other hereunder, cxccpt for with regard to those provisions
that expressly survive the termination hereoL
BUYER shall be solely responsible for all costs of designing BUYER’S project and
obtaining the Permits and Approvals including, but not limited to, engineering fees, legal
fees, consultant fees, filing fees, inspection fees, building permit fees and the like.
In the event that on the date which is 20 months after the BUYER can demonstrated Site
Control (the “Initial Approvals Date Deadline”), the Permits and Approvals would have
been obtained, except that there shall then be pending any appeal or adminiswarive
hearing which challenges the validity or effectiveness of any of the Permits and
Approvals (an “Appeal”) then this Agreement shall terminate unless prior to such dale
BUYER shall pay to SELLER $700.00 wluch shalL be non-refundable to BUYER, except
in the event of SELLERS default and shall not he applied against the purchase price at
Closing and this Agreement shall be automatically extended for a period of twelve (12)
months (“First Appeal Extension”). If at the end of the First Appeal Extension an
Appeal is still pending then this Agreement shall terminate unless prior to such date
BUYER shall pay to SELLER $700.00 which shall be non-reffindabie to BUYER, except
in the event of SELLER’S default and shall not be applied against the purchase price at
Closing and this Agreement shall be automaticaliy extended for an additional period of
twelve (12) months (“Second Appeal Extension”). If at the end of the Second Appeal
Extension an Appeal is still pending then this Agreement shall terminate unless prior to
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such date BUYER shall pay to SELLER 5700.00 which shall be non-refundable to
BUYER, except in the event of SELLER’S default and shall not be applied against the
purchase price at Closing and this Agreement shall be automatically extended for an
addidonal period of twelve (12) months. In the event that on the date which is 36 months
afler the Initial Approvals Date Deadline the BUYER has not obtained all Permits and
Approvals, this Agreement shall automatically terminate. Notwithstanding the foregoing,
BUYER shall have the option exercisable not later than thirty (30) days prior to the
expiration of such 36 month period and only on the condition that there then exists a
pending appeal or administrative hearing in the Superior Court, Appeals Court, Supreme
Judicial Court or any administrative tribunal which challenges the validity or
effectiveness of thc Wellesley Zoning Board of Appeal’s decision or the Housing
Appeals Committee’s decision or any other decision obtained by BUYER, to give notice
to the SELLER that the BUYER will purchase the property under the terms of this
Purchase & Sale Agreement within 60 days of said notice. In the event that this
Agreement terminates pursuant to the provisions of this paragraph, upon such
termination, any and all deposits made by BUYER prior to the dare of such termination,
shall be retained by SELLER and the parties shall have no further obligations to each
other hereunder, except for with regard to those provisions that expressly survive the
termination hereof
The date upon which BUYER shall have obtained all the Permits and Approvals final
beyond appeal or with all appeals having been resolved in favor of the BUYER and upon
which date all the Permits and Approvals shall be eNercisable and all Permits and
Approvals shall havc been granted shall be referred to as the “Permits and Approvals
Date.”
23.

REPRESENTATIONS AND WARRANTIES
The BUYER’s Representations and Warranties. The BUYER hereby represents
A.
and warrants that the following representations and warranties are true and accurate as of
the date hereof and it shall be a condition to the SELLER’s obLigation to close that they
be renewed by the BUYER on the date of the Closing as if made at such time and shall
survive the Closing:
(i)

The BUYER is a duly organized legally existing Massachusetts limited
liability company with full legal authority to enter into this transaction and
to Mfill its obligations hereunder;

(ii)

The person executing this Agreement on behalf of BUYER is an
authorized signatory of the BUYER and has been duly authorized by all
necessary action of BUYER;

(iii)

The BUYER and the persons signing on its behalf have been authorized by
all necessary persons to enter into and deliver this Agreement and carry
out the transaction contemplated hereby. No person whose consent is
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required for BUYER’s execution of this Agreement or for BUYER to
ftuIflII its obligations hereunder is under any legal disability.
(iv)

Neither Buyer nor any of their respective partners, members, shareholders
or other equity owners, if any, and none of their respective employees,
officers, directors, representatives or agents, is a person or entity with
whom U.S. persons or entities arc restricted from doing business under
regulations of the Office of Foreign Asset Control (“OFAC”) of the
Department of the Treasury (including those named on OFAC’s Specially
Designated and Blocked Persons List) or under any statute (including,
without limitation. Uniting and Strengthening America by Providing
Appropriate Tools Required to Intercept and Obstruct Terrorism Act of
2001, H,R. 3162, Public Law 107-56), executive order (including the
September 24, 2001 Executive Order (Executive Order 13224)Blocking
Property and Prohibiting Transactions with Persons Who Commit,
Threaten to Commit, or Support Terrorism), or other governmental action.

The SELLER’s Representations and Warranties: The SELLER hereby warrants
B.
and represents that the following representations and warranties are true and accurate as
of the date hereof and it shall be a condition to BUYERs obligation to close that they be
renewed by the SELLER on the date of the Closing as if made at such time and shall
survive the Closing:
(i)

The persons executing this Agreement on behalf of SELLER are
authorized signatories of the SELLER and has been duly authorized by all
necessary action of SELLER;

(ii)

No person whose consent is required for SELLER’s execution of this
Agreement or for SELLER to thiffil its obligations hereunder is under any
legal disability;

(Hi)

Neither the execution of this Agreement nor the consummation of the
transactions contemplated hereby will constitute a violation of (or be in
conflict with or constitute a default under) any term or provision of any
order, agreement or lease to which SELLER is a party;

(iv)

SELLER (at the Closing Date only) shall be the owner of the Premises
subject to no claims of any person, rights of first refusal or rights of first or
last offer that would adversely affect SELLER’s ability to consummate the
transaction provided in this Agreement;

(v)

The Premises (at the Closing Date only) shall be subject to no leases, use
licenses or occupancy agreements and on the date of Closing the Premises
will be delivered vacant;
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24.

(vi)

Except as is otherwise provided in Paragraph 32, below, there are no
unpaid judgments, orders, or decrees of any kind against SELLER unpaid
or unsatisfied of record, nor any legal action, suit or other legal or
administrative proceeding pending before any court or administrative
agency relating to the Premises nor is SELLER aware of any threatened
legal action, suit or other legal or administrative proceeding relating to the
Premises;

(vii)

SELLER has not filed for bankruptcy nor is SELLER in the hands of a
receiver; and there are no due but unpaid income, property or franchise
taxes of SELLER which constitute a lien against the Premises;

(viii)

SELLER has no knowledge of any pending violation of any law,
municipal or other governmental ordinances, affecting the Premises, or
any pan thereof, nor is SELLER aware of any facts which might result in
such a violation;

(ix)

SELLER has no knowledge of pending or contemplated condemnation
proceedings affecting the Premises, or any part thereof SELLER has not
made any commitment to any board, bureau, commission, department or
body of any municipal, county, state or federal governmental unit or any
subdivision thereof having jurisdiction over the Premises or the use or
improvement thereof (“Governmental Authority”) or to any third party
to dedicate or grant any portion of the Premises for any public purposes or
to impose any restrictions on the Premises;

(x)

SELLER has received no notice that the Premises violates any
environmental statutes, orders, directives or requirements applicable to the
Premiscs

(xi)

To the best of SELLER’s actual knowledge and without duty to inspect,
investigate or verify the Premises has not been the site of a release or
threat of release of oil or hazardous materials within the meaning of G.E.
c. 21E and there are no underground oil or other tanks located on the
Premises; and

(xii)

There are no mechanics’ liens against the Premises; no claims for labor,
services, profit or material ftrnished for constructing, repairing or
improving the same, nor does SELLER anticipate any such claims.

HAZARDOUS MATERIALS

(a)
{KO 636502 2)

SELLER represents that SELLER has no actual knowledge of (i) environmental
reports relative to the Premises or (ii) releases or threats of release of oil or

hazardous materials at or adjacent to the Premises reportable under G.L. c. 21E.

25.

(b)

BUYER agrees that BUYER shall at BUYER’s expense, except as provided
herein undertake investigations of the environmental condition of the Premises
including without limitation a so-called Phase I site investigation and including
also in BUYERs sole discretion a so-called Phase II site investigation including
without limitation soil and groundwater testing, and BUYER shall engage a
licensed site professional (“BUYER’s LSP”) to review data obtained from the
Phase I and (if applicable) Phase II investigation plus such other investigation as
BUYERs LSP shall deem to be prudent under the circumstances.

(c)

In the event BUYERs investigations determine that there has been a release or
threat of release of oil or hazardous materials at the Premises which require filings
and remediation pursuant to the Massachusetts Contingency Plan 310 CMR 40.00
et seq., then at BUYER’s option (i) BUYER may terminate this Agreement in
accordance with Paragraph 25 or (ii) BUYER may proceed to the Closing
hereunder in which event such required filings and rcmediation shall he
undertaken by BUYER after the Closing and the Purchase Price shall be adjusted
by the cost estimated by BUYER’s licensed site professional for engineering and
remediation and permitting work and filing fees, but in no event shall any such
Purchase Price reduction exceed $1,400.00. BUYER hereby agrees that it in no
event shall BUYER nor any officer, director, manager, member, agent, employee,
contractor or any other person claiming by, through or under BUYER, unless
expressly requested, in writing, by SELLER to do so, (i) provide copies of any
environmental reports, data, studies, materials or results to SELLER or (ii)
otherwise disclose the environmental condition of the Premises to SELLER,
unless, in either such instance, such disclosure is requested in writing by Seller or
such disclosure is required of BUYER by applicable law, with due consideration
being given to Massachusetts Hazardous Waste Cleanup Advisory Ruling 97-01
(and in such instance BUYER will use all reasonable efforts to contact SELLER
prior to making such disclosure). If BUYER breaches the above covenant,
BUYER shall indemnify, defend and hold harmless SELLER for any costs and/or
damages. including the costs of any and all environmental remediation, resulting
from SELLER receiving such information and/or reports, studies, etc.

BUYER’S RIGHT TO TERMINATE
Notwithstanding any other provision hereof the BUYER shall have the right to terminate
this Agreement at any time prior to the Permits and Approvals Date with or without cause
by written notice to SELLER, and in the event of such termination the SELLER shall
retain all deposits paid prior to the date of termination and any interest earned thereon,
upon which time this Agreement shall be deemed terminated and this Agreement shall
not have any fwther force or effect on the parties hereto, except with regard to such
provisions that expressly survive the expiration or early termination of this Agreement.
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26.

ASSIGNMENT
The BUYER may without any consent of SELLER assign this Agreement to any
affiliated corporation, partnership, limited liability’ company or other entity controlled by
the BUYER or of which the BUYER is a genera! partner, manager or member, or of
which the managers and/or members of BUYER own, in the aggregate, at least a 25%
interest, and with the consent of SELLER which shall not be unreasonably withheld
assign this Agreement to any other person or entity and upon such assignment the
BUYER shall remain liable for the performance of the BUYER’s obligations hereunder.

27.

CAPTIONS
The captions herein are used only as a matter of convenience and are not to be considered
a part of this Agreement or to be used in determining the intent of the parties to iL

28.

NOTICES
Notices hereunder shall be deemed properly sent three days after posting if mailed,
certified United States Mail, return receipt requested, postage prepaid, or on the date of
delivery if delivered by courier (including overnight courier service) or served in hand to
the BUYER at the address set forth herein, with a copy to Todd H. Whilton, Eckert,
Seamans, Chetin & Melloil, LLC, Two International Place, 16 Floor, Boston,
Massachusetts 02110 fax # (617) 342-6899 and to the SELLER at its address first set
forth herein with a copy to SELLERS attorney Jonathan R. Rot!,, Donovan Hate,,:, LLP
53 State Street, 8” Floor. Boston, 1314 02709, fax# 61 7.406.4501. Counsel for the
parties may accept notice.by email and are authorized to execute extensions of time under
this Agreement on behalf of their respective clients.

29.

TITLE AND PRACTICE STANDARDS
In matters respecting title and practice standards for real estate transactions in
Massachusetts. the title and practice standards of the Massachusetts Real Estate Bar
Association shall be determinative.

30.

MISCELLANEOUS
Construction of Agreement: This Agreement. executed in multiple counterparts, be
construed as a Massachusetts contract. is to take effect as a scaled instrument, sets forth
the entire contract between the parties, is binding upon and inures to the benefit of the
parties hereto and their respective heirs. devisccs, executors, administrators, successors
and assigns. and may be canceled. modified or amended only by a written instrument
executed by both the SELLER and the BUYER.

Severability: In the event that any provision of this Agreement shall be deemed to be
unenforceable for any reason the remaining portions of this Agreement shall be enforced
(K063 6602.2)

in accordance with their terms, and this Agreement shall not be deemed to be terminated
or unenforceable on account of invalidity of any particular provision.
Counterpart Execution: This Agreement may be executed in counterpart originals each
of which together shall be deemed a single instrument.
31.

ADDENDA, ATTACHMENTS AND EXHIBITS

The attached SELLER’s Addendum and Exhibit “A” are incorporated herein by reference
and are an integral part of this Agreement.
32.

SELLER’S TERMINATION RIGHT

By executing this Agreement, BUYER hereby acknowLedges that the Premises are the
subject of current litigation as more particularly set forth in that case captioned William D.
DiSchino ci at v. Delanson Circle Holding LLC et a!, in the Norfolk County Superior Court as
Docket No. 15-01432 (the “PENDING LITIGATION’).
BUYER hereby agrees and
acknowledges that in the event that the defendants in the pending litigation are unsuccessftd in
their defense of the Pending Litigation (a WEGIlT VE DETERMINATION’) within a twentyfour (24) month period after the date of this Agreement, SELLER shall, within ten (10) days of
the earlier to occur of (i) entry of judgment by the Court concerning the Pending Litigation and
(ii) expiration of such twenty four (24) month period, provide written notice of same to BUYER
(the “SELLER TERMINATION NOTICE’), whereupon this Agreement shall terminate. In the
event that this Agreement terminates as a result of the Seller Temunation Notice, the Initial
Deposit and all other deposits made by BUYER under this Agreement shall be promptly
refunded to BUYER and this Agreement shall not have any further force or effect on the parties
hereto, except with regard to such provisions that expressly survive the expiration or early
termination of this Agreement. BUYER also hereby agrees and acknowledges that in the event
that the Pending Litigation results in a Negative Determination, SELLER shall not be deemed to
be in violation of any of the explicit representations an&or warranties contained in tIns
Agreement and shall not be deemed to have violated any other provision of this Agreement,
including, without limitation, the provisions of Section 4 hereof and SELLER shall not be
required to effect a cure with regard to such Negative Determination.
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Executed as a sealed instrument this date first set forth above.
SELLER

BUYER

DISCFIINO TRUST U/D/T 4120’l 5

DELANSON

Antho y L. DiSchino, Trustee

By:_______
Its Manager

(1<0636602.21

LW PARTNERS. LLC

SELLER’S ADDENDUM
33.

The provisions of this addendum shall supersede any contrary provision of any other part
of this Agreement between SELLER and BUYER.

34.

BUYER shall have seventy-five (75) days to (i) perform any and all due diligence
reviews of the Premises as BUYER shall deem necessary or desirable and (ii) to obtain
Site Control (the “Due Diligence Period”). BUYER shall have the right to extend the
Due Diligence Period for an additional seventy-five (75) days by paying to SELLER. the
amount of $280.00 (the “Due Diligence Extension Payment”), which amount shall be
deemed non-reflmdable to BUYER, except in the event of a default by SELLER under
this Agreement that permits BUYER to terminate this Agreement. In the event BUYER
is dissatisfied in any manner with its due diligence review of the Premises for any reason
or no reason at all or is unable to obtain Site Control, BUYER shall have the right to
terminate this Agreement prior to the expiration of the Due Diligence Period and receive
the return of the Deposits made hereunder, but not the Due Diligence Extension Payment,
and this Agreement shall not have any further force or effect on the parties hereto, except
with regard to such provisions that expressly survive the expiration or early termination
of this Agreement, In the event that a Closing occurs under this Agreement, the Due
Diligence Extension Payment shall be credited against the Purchase Price.

35.

Intentionally Deleted.

36.

In the event tenants or occupants at the Premises shall not have been removed from the
Premises as of seven (7) days prior to the Closing Date despite SELLER’s reasonable
efforts to so remove any such tenants or occupants, SELLER shall be granted up to an
additional ninety (90) days to obtain removal of any such tenants or occupants and the
Closing Date shall be extended for a like period of time.

37.

Should the condition o:f any building or structures on the land constituting part of the
Premises be destroyed, damaged or changed from condition existing at the time of
execution of this Agreement, the BUYER shall be required to proceed with purchase of
the Premises as otherwise provided by the terms of this Agreement without reduction or
offset to the purchase price except as herein provided. SELLER shall in such event be
required to secure any damaged portion of the Premises in a safe condition, to remove
debris and to secure and cap any utilities serving the Premises. The purchase price shall
be adjusted by one-half of any insurance proceeds received by SELLER.

38.

INTENTIONALLY DELETED.

39.

BUYER shall promptly and diligently pursue obtainment of all Permits and Approvals
following execution of this Agreement and shall regularly keep SELLER advised of
BUYER’s progress and status in connection with application for all Permits and
Approvals. BUYER shall provide SELLER with copies of all applications, submittals,
correspondence, written communications, plans, surveys, reports and other documentary
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materials submitted to any governmental authority. SELLER will cooperate with all of
BUYER’s filings including without limitation the provisions of historical information
about use and structures on the Premises, execution of applications required to be signed
by the property oiier and public support of the BUYER’s project.
40.

The SELLERS title to the Premises as of the date of this Agreement shall be deemed to
meet the requirements of Paragraph 4 hereof for all purposes unless on or before seven
(7) days prior to the date for closing as provided by paragraph 8 hereof written notice of a
claimed defect therein is given by delivery hi hand or by registered or certified mail,
postage prepaid, to SELLER’s attorney, Jo,zathan R. Roth, Donovan Hatent, LLP 53
State Street, 8th Floor. Boston, 1114 02109. Such notice shall specif’ any defects
claimed in SELLER’s title existing as of the date of this Agreement The BUYER shall
have rights with respect to defects in SELLER’s title only 4th respect to (1) defects in
title existing as of the date of this Agreement which have been claimed in such notice and
(2) defects in title arising after the date of this Agreement. The BUYER shall take the
Premises subject to any defects in title existing as of the date of this Agreement which
have not been claimed in such notice.

41.

INTENTiONALLY DELETED

42.

BUYER and SELLER represent that neither has dealt with any broker in connection with
the purchase and sale of the Premises.

43.

BUYER acknowledges that SELLER is selling the Premises “as-is’ without
representation or warranty other than as set forth in this Agreement and acknowledges die
SELLER has made no warranties or representations on which the BUYER has relied
(other than those specifically set forth in this Agreement), it being the understanding of
the parties hereto that the entire agreement of the parties with respect to this transaction is
thIly set forth herein.

44.

Section 1031 Exchange. SELLER reserves the right to conduct this transaction as pad of
a Section 1031-lax free under the Internal Revenue Code. In such event, SELLER may
assign its rights under this Agreement to a qualified thtermediarv (the “Intermediary”),
in which event SELLER’s deed and proceeds of closing may be directed through such
Intermedian’ for purposes of the tax free exchange. In order to accomplish such an
exchange. BUYER and SELLER agree that SELLER may substitute an Intermediary to
act
in place of SELLER as the SELLER of the Premises. Intermediary shall be
designated in writing by SELLER. BUYER agrees to accept
the Premises from
Intermediary and to render its performance of all of its obligations to Intermediary.
BUYER agrees that performance by Intermediary will be treated as performance by
SELLER, and SELLER agrees that BUYER’s performance to Intermediary will be
treated as performance to SELLER. In the event that SELLER designates Intermediary,
SELLER shall unconditionally guarantee the Ml and timely performance by
Intermediary of each and every one of the representations, warranties, indemnities,
obligations and undertakings of Intermediary pursuant to this Agreement. As guarantor,
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SELLER shall be treated as a primary obligor with respect to these representations,
warranties, indemnities, obligations and imdertaldngs, and, in the event of breach,
BUYER may proceed directly against SELLER on this guarantee without the need to join
Intermediary as a party to the action against SELLER. SELLER unconditionally waives
any defense that it might have as guarantor that it would not have if it had made or
undertaken these representations, warranties, indemnities, obligations and undertakings
directly. BUYER is hereby indemnified by SELLER as a result of any claims that may
arise out of BUYER’s interaction with Intermediary in the role of SELLER, provided
BUYER is otherwise in compliance with the terms of this paragraph.
45.

The Closing hereunder is contingent upon BUYER simultaneously closing on the
purchase of all other tenant-in-common interests in thc property known as 8 Delanson,
Wellesley, Massachusetts (“8 Delanson”). BUYER may waive this contingency. In the
event any other owner of an interest in S Delanson fails to close with BUYER
simultaneously with the Closing hereunder and BUYER does not waive this closing
contingency, BUYER shall have the right to either (i) terminate this Agreement with
respect to purchasing SELLER’S interest in 8 Delanson and all deposits made hereunder
shall be promptly refimded to BUYER or (ii) postpone the Closing hereunder for a period
not to exceed two (2) years until such time as all of the other owners of 8 Delanson are
ready, willing and able to close on 8 Delanson simultaneously with the Closing
hereunder.

SELLER

BUYER

DISCRINO TRUST U/DIP 4,20/15

DELANSON REALTY PARTNERS, LLC

Antsty L. DiSchino, Trustee

By:___
Its Manager
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EXHIBIT A

That certain land in Wellesley, Norfolk County, Massachusetts with the building(s) thereon, now
known as and numbered 8 Delanson Circle, WeHesley, Norfollc County, Massachusetts, shown
as lot #3 on a plan entitled “Subdivision plan of land in Wellesley, Massachusetts”, filed as plan
#1446 of 1955 recorded in Norfolk Registry of Deeds in Book 3421 page 100, containing 10,090
sq. feet of land, more or less, according to said plan.

(K06366022}
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PURCHASE AND SALE AGREEMENT

PARTIES
This ( day of September, 2016 Richard P. DiSehino, with an address
of 3920 N.
Magnetite Lane, Tucson, AZ 85745 (the “SELLER”), agrees to sell and DELA
NSON
REALTY PARTNERS, LLC a Massachusetts limited liability company with
an address
of 420 Harvard Street, Brookline, Massachusetts 02446 (“BUI’
ER” or
“PURChASER ‘7 agrees to buy, upon the terms hereinafter set forth, the
premises
described in Paragraph 2 hereof
2.

DESCRIPTION

All of the Seller’s right, title and interest in that parcel of land with the improv
ements
thereon situated in Wellesley, Massachusetts having post office address of
S Deianson
Circle (Seller has a 119 interest therein) as more fully referenced and describ
ed on the

attached Exhibit A (Kite “Premises”).

3.

APPURTENANCES

The Premises to be conveyed shall include all other rights, easements, privileges,
licenses
or appurtenances (if any there may now be assignable or tansferrable) beneflu
ing,
affecting or relating to the Premises and including, without limitation, all rights
in any
adjoining public or private ways now existing or hereafter laid out or constru
cted, any
appurtenances held by SELLER in any adjoining property and any appurtenant
rights
benefitting the Premises.
4.

TITLE DEED

The Premises shall be conveyed by one or more good and sufficient quitclaim deeds
running to the BUYER or to a nominee designated by the BUYER, and said
deed shall
convey good and clear record and marketable title thereto free from encum
brances
excepi:
a.

Provisions of existing building and zoning laws;

b.

Such taxes for the then current year as are not due and payable as of the date
of
the delivery of the deed; and,

c.

Any liens for municipal betterments assessed and recorded after the date of this
Agreement but before one year following the execution of this Agreement.

SELLER’S title hereunder shall not be deemed good and marketable unless:
(K063 13443
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5.

p.2

a.

Such title is insurable at standard rates by a recognized title insurance company
Licensed to do business in Massachusetts chosen by BUYER vtich shalL insure
the Premises as described in SELLER’S deed to BUYER and each of the
appurtenances to be conveyed pursuant to Paragraph 3 hereof without exceptions
except as to matters permitted or waived under this Paragraph 4 and standard
printed exceptions on the policy jacket and shall include a survey endorsement
insuring against ‘gaps and gores” and a so-called ALTA “comprehensive
endorsement”:

b.

A survey commissioned by BUYER (if any) performed by a Massachusetts
licensed real estate surveyor discloses no encroachments, including, without
limitation, encroachments of structures, easements, or rights of way from adjacent
properties onto the Premises or encroachments from the Premises onto adjacent
prouerties or gap or gores between the parcels comprising the Premises;

c.

No person(s), commission or group has identified the Premises or any portion
thereof as eligible or qualified for inclusion in the National Register of Historic
Places or in any local historic disffict and

±

The title to and condition of the parcel comprising the Premises shall conform to
the requirements of this Agreement.

REGISTERED TITLE
In addition to the foregoing, if any portion of the Premises shall be registered SELLER’S
deed to BUYER shall be in form sufficient to entitle the BUYER to a Certificate of Title.
and the SELLER shall deliver with said deed all instruments, necessary to enable the
BUYER to obtain such Certificate of Title.

6.

PURCHASE PRICE
The Purchase Price for the Premises Seventy Two Thousand Six Hundred Fifteen and
No/tOO Dollars (572,6 15.00) of which:
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$ 600.00

has been paid as a deposit as of the date hereof, receipt of which is
acknowledged by SELLER (the “INITIAL DEPOSIT’ and
together with the other deposits referenced in this Agreement.,
the deposits); and

$72,015.00

will be paid at the time of Closing by certified or bank check, or by
wired funds or conveyancing attorneys check. Funds for all the
SELLERS will be paid to the IOLTA account of SELLER’S
attorney to be divided among the SELLERS in accordance with
such agreements as may be made among them. Matters of closing

p.3
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adjustments, recording costs, and title payoffs shall also be
adjusted among the SELLERs in accordance with such agreements
as may be made among them.
572,615.00
7.

Total

DEPOSIT
The deposits referred to in Paragraphs 6 and 34 shall be held in a non-interest bearing
“Client’s Account” by Jonathan R. Roth, Esq. Donovan Hatem, LLP, 53 State Street,
Floor, Boston, MA 02109 as Escrow Agent and shall be accounted for at the deliven’ of
the deed and applied against the Purchase Price.

8.

TIME FOR PERFORMANCE
The deed is to be delivered (the “Closing”) on or before September 16, 2016 (the
“Closing Date”). The Deed shall be delivered at 10:00 AM on the Closing Date at the
office of Eckert, Seamans. Chedn & Mellon, LLC, 2 International Place, 16th Floor,
Boston, Massachusetts 02110.

9.

POSSESSION AND CONDITION OF PREMISES

The Premises to be delivered as currently occupied (if occupied) and:
a.
in the same condition as they now are, reasonable wear and tear excepted; and,

to.

b.

in compliance with any instrument referred to in paragraph 4; and,

c.

subject to no liens or claims under (IL. c. 2W except as permitted under
Paragraph 24.

EXTENSiON TO PERFECT TITLE OR MAKE PREMISES CONFORM
If the SELLER shall bc unable to give title or to make conveyance, or to deliver
possession of the Premises, aLl as herein stipulated, or if at the time of the delivery of the
deed the Premises do not conform with the provisions hereof, the SELLER shall use
reasonable efforts to remove any defects in title, or deliver possession as provided herein,
or make the Premises conform to the provisions hereof, as the ease may be and the time
for performance hereof shall be extended for such period as may be reasonably necessary
but not more than ninety (90) days afler notice of such defect for the SELLER to correct
any such failure. Notwithstanding anything contrary herein, SELLER shall not be
responsible for any liens or attachments placed on the Premises by BUYER’s contractors
as a result of work performed on the Premiscs; the cost of removal of such liens or
attachments shall be solely BUYER’s and the failure to remove such liens or attachments
by BUYER shall not be a valid reason for BUYER to terminate this Agreement nor
perform under this Agreement. “Reasonable efforts” shall not require the expenditure of
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more than S2,500.OO exclusive of monetary and tax liens.
11.

FAILURE TO PERFECT TITLE OR MAKE PREMISES CONFORM, ETC.

If at the expiration of any such extended time the SELLER, shall have been unable to
remove any defects in title, deliver possession, or make the Premises conform, as the case
may be all as herein agreed then, in addition to such other remedies as the BUYER may
have at law or in equity at the BUYER’s sole option, except as provided in Paragraph 12,
the deposits made under this Agreement shall be forthwith refunded and this Agreement
shall be void without recourse to the parties.
12.

BUYER’S ELECTION TO ACCEPT TITLE
The BUYER shall have the election, at either the original or any extended time for
performance, to accept such title as the SELLER can deliver to the Premises in their then
condition and to pay therefor the purchase price without deduction except as provided in
this paragraph, in which case the SELLER shall convey such title. In the event the
Premises have been damaged by a casualty for which insurance is available the BUYER
shall have the further election to accept the Premises in their then condidon together with
the proceeds and SELLER’s insurance or an assignment of SELLER’s claim for insurance
in which event the Purchase Price shall be reduced by the amount of the sum of (i) the
insurance amount received or assigned to BUYER and (ii) any applicable deductible on
SELLER’s insurance policy.
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13.

ACCEPTANCE OF DEEDS
The acceptance and recording of one or more Deeds by the BUYER or its nominee, as
the case shall be deemed to be a liii! performance and discharge of every anreement and
obligation of SELLER herein contained or expressed, except saeh as are, by the express
terms hereof, to be performed after the delivery of the Deed.

14.

USE OF PURCHASE MONEY TO CLEAR TITLE

To enable the SELLER to make conveyance as herein provided, the SELLER may, at the
lime of the Closing use the purchase money or any portion thereof to clear the title of any
or all encumbrances or interests, provided that as to an inslitubonai first mortgage written
payoff letters are available from any institutional first mortgagee and that all instruments
so procured from an institutional first mongaee are recorded reasonably promptly after
delivery of the Deeds in the usual and customary manner and all other instrwnents are
recorded simultaneously with the recording of said Deed(s).
15.

ADJUSTMENTS
Any applicable rent or use and occupancy charges, mtwdcip& use charges, utility charges,
assessments, and taxes for the then current year shall be apportioned as of the Closing,
and the net amount thereof shall be added to or deducted from, as the case may be, the
purchase price payable by the BUYER at the Closing.

16.

ADJUSTMENT OF UNASSESSED AN1 ABATED TAXES

If the amount of said taxes is not known at the delivery of the deed, they shall be
apportioned on the basis of the taxes assessed for the preceding year with a
reapportionment as soon as the new tax rate and valuation can be ascertained; and, if the
taxes which are to be apportioned shall thereafter be reduced by abatement the amount of
such abatement, less the reasonable cost of obtaining the same shall be apportioned
between the parties, provided that neither party’ shall be obligated to institute or prosecute
proceedings for an abatement unless herein otherwise agreed.
17.

BROKERAGE
See Paragraph 41.
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TITLE INSURANCE

At the Closing the SELLER shall execute usual and customary title insurance company
affidavits in form and substance reasonably satisfactory to SELLER to the effect that to
the best knowledge of the SELLER (acknowledging that SELLER does not manage the
Premises) there are no parties in possession affecting the Premises other than the
tenant(s) currently occupying samc (if any) and that no work has been performed upon
the Premises by or on behalf of SELLER which would entitle any person to a mechanic’s
or materialman’s lien upon any portion of the Premises. The SELLER shall thither
provide BUYER with information sufficient for IRS form 1099 if required.
19.

mTENTLONALLY OM[TfED.
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BUYER’S DEFAULT
In the event the BUYER shall default in the performance of the BUYER’S obligations
hereunder all deposits made by the BUYER prior to the date of default and all interest
earned thereon, if any, shall be retained by the SELLER as liquidated damages, with the
right to obtain all copies of BUYER’s plans, permits, reports and studies performed on
the Premises without recourse to BUYER as to the contents thereof and subject to use
limitations imposed and copyright obligations in favor of the issuers, which shall
constitute the SELLER’s sole remedy at law or in equity. The parties acknowledge and
agree that Seller has no adequate remedy in the event of Buyer’s default under this
Agreement because it is impossible to compute exactly the damages which would accrue
to Seller in such event. Therefore, the parties have taken these facts into account in
settling the amount of the deposit hereunder and hereby agree that: (i) the deposit
hereunder is the best estimate of such damages which would accrue to Seller in the event
of Buyer’s default hereunder. (ii) said deposit represents damages and not a penalty
against Buyer, and (Hi) the parties have had the benefit of counsel with regard to the
provisions of this Paragraph 20.

21.

INTENTIONALLY OMITTED

22.

INTENTIONALLY OMITTED

23.

REPRESENTATIONS AND WARRANTIES
The BUYER’s Representations and Warranties. The BUYER hereby represents
A.
and warrants that the following representations and warranties are true and accurate as of
the date hereof and it shall be a condition to the SELLER’s obligation to close that they
be renewed by the BUYER on the date of the Closing as if made at such time and shall
survive the Closing:
(1)

The BUYER is a duly organized legally existing Massachusetts limited
liability company with thIl legal authority to enter into this transaction and
to flilfihl its obligations hereunder;

(ii)

The person executing this Agreement on behalf of BUYER is an
authorized signatory of the BUYER and has been duly authorized by all
necessary action of BUYER;

(iii)

The BUYER and the persons signing on its behalf have been authorized by
all necessary persons to enter into and deliver this Agreement and carry
out the transaction contemplated hereby. No person whose consent is
required for BUYER’s execution of this Agreement or for BUYER to
fulfill its obligations hereunder is under any legal disability.

(KO637344.3

Sep06 1602:42p

p.B

(iv)

Neither Buyer nor any of their respective paimers, members, shareholders
or other equity owners, if any, and none of (heir respective employees,
officers, directors. representatives or agents, is a person or entity with
whom U.S. persons or entities are restricted from doing business under
regulations of the Office of Foreign Asset Control (“OFAC”) of the
Department of the Treasury (including those named on OFAC’s Specially
Designated and Blocked Persons List) or under any statute (including,
without limitation, Uniting and Strengthening America by Providing
Appropriate Tools Required to Intercept and Obstruct Terrorism Act of
2001, U.R. 3162, Public Law 107-56), executive order (including the
September 24, 2001 Executive Order (Executive Order 13224)Blocking
Property and Prohibiting Transactions with Persons Who Commit,
Threaten to Commit, or Support Terrorism), or other governmental action.

B.
The SELLER’S Representations and Warranties: The SELLER hereby warrants
and represents that the following representations and warranties are true and accurate as
of the date hereof and it shafl be a condition to BUYERs obligation to close that they be
renewed by the SELLER on the date of the Closing as if made at such lime and shall
survive the Closing:
(i)

No person whose consent is required for SELLER’S execution of this
Agreement or for SELLER to fuffill its obligations hereunder is under any
legal disability;

(ii)

Neither the execution of this Aercement nor the consummation of (he
transactions contemplated hereby will constitute a violation of (or be in
conflict with or constitute a default under) any term or provision of any
order, agreement or lease to which SELLER is a party;

(iii)

SELLER (at the Closing Date only) shall be the owner of the Premises
subject to no claims of any person, rights of fast refusal or rights of first or
last offer that would adversely affect SELLER’s ability to consummate the
transaction provided in this Agreement;

(iv)

Except as is otherwise provided in Paragraph 32, below, there are no
unpaid judgments, orders, or decrees of any kind against SELLER unpaid
or unsatisfied of record, nor any legal action, suit or other legal or
administrative proceeding pending before any court or administrative
agency relating to the Premises nor is SELLER aware of any threatened
legal action, suit or other legal or administrative proceeding relating to the
Premises;

(v)

SELLER has not filed for bankruptcy nor is SELLER in the hands of a
receiver; and there are no due but unpaid income, property or franchise
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taxes of SELLER which constitute a lien against the Promises;

24.

(vi)

SELLER has no knowledge of any pending violation of any law,
municipal or other governmental ordinances, affecting the Premises, or
any pan thereof, nor is SELLER aware of any facts which might result in
such a violation;

(vii)

SELLER has no knowledge of pending or contemplated condemnation
proceedings affecting the Premises, or any part thereof. SELLER has not
made any commitment to any board, bureau, commission, department or
body of any municipal, county, state or federal governmental unit or any
subdivision thereof having jurisdiction over the Premises or the use or
improvement thereof (“Governmental Authority”) or to any third party
to dedicate or grant any portion of the Premises for any public purposes or
to impose any restrictions on the Premises;

(viii)

SELLER has received no notice that the Premises violates any
environmental statutes, orders, directives or requirements applicable to the
Premises;

(ix)

To the best of SELLER’s actual knowlcdge and without duty to inspect,
investigate or verify the Premises has not been the site of a release or
threat of release of oil or hazardous materials within the meaning of G.L.
c. 21E and there are no underground oil or other tanks located on the
Premises; and

(x)

There are no mechanics’ liens against the Premises; no claims for labor,
services, profit or material furnished for constructing, repairing or
improving the same. nor does SELLER anticipate any such claims.

HAZARDOUS MATERIALS
(a)

SELLER represents that SELLER has no actual knowledge of (i) environmental
reports relative to the Premises or (ii) releases or threats of release of oil or
hazardous materials at or adjacent to the Premises reportable under G.L. c. 21E.

(b)

BUYER agrees that BUYER shall at BUYER’s expense, except as provided
herein undertake investigations of the environmental condition of the Premises
including without limitation a so-ca[led Phase I site investigation and including
also in BUYER’s sole discretion a so-called Phase II site investigation including
without limitation soil and groundwater testing, and BUYER shall engage a
licensed site professional (“BUYER’s LSP”) to review data obtained from the
Phase I and (if applicable) Phase 11 investigation plus such ether investigation as
flU YE Wø LSP ahall dcciii
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(c)

In the event BUYER’S investigations determine that there has been a release or
threat of release of oil or hazardous materials at the Premises which require filings
and remediation pursuant to the Massachusetts Contingency Plan 310 CMR 40.00
et seq.. then at BUYER’s option BUYER may terminate this Agreement in
accordance with Paragraph 25.

25.

INTENTIONALLY OMITTED

26.

ASSIGNMENT
The BUYER may without any consent of SELLER assign this Agreement to any
affiliated corporation, partnership, limited liability company or other entity controlled by
the BUYER or of which the BUYER is a general partner, manager or member, or of
which the managers and/or members of BUYER oi, in the aggregate, at least a 25%
interest, and with the consent of SELLER which shall not be unreasonably withheld
assign this Agreement to any other person or entity and upon such assignment the
BUYER shall remain liable for the performance of the BUYERs obligations hereunder.

27.

CAPTIONS
The captions herein are used only as a matter of convenience and are not to be considered
a part of this Agreement or to be used in determining the intent of the parties to it

28.

NOTiCES
Notices hereunder shall be deemed properly sent three days after posting if mailed,
certified United States Mail, rehrn receipt requested, postage prepaid, or on the date of
delivew if delivered by courier (including overnight courier service) or sewed in hand to
the BUYER at the address set forth herein, with a copy to Todd H. Whilton, Eckert,
Seamans, Chedn & Mellon, LLC, Two International Place, 16th Floor, Boston,
Massachusetts 02110 fax U (617) 342-6R99 and to the SELLER at its address first set
forth herein with a copy to SELLER’s attorney at Jonathan R. Roth, Esq., Donovan
Hatem, LLP. 53 State Street, Boston, MA 02109. Counsel for the parties may accept
notice by email and are authorized to execute extensions of time under this Agreement on
behalf of their respective clients.

29.

TITLE AND PRACTICE STANDARDS
In matters respecting title and practice standards for real estate transactions in
Massachusetts, the title and practice standards of the Massachusetts Real Estate Bar
Association shall he determinative.

30.

MISCELLANEOUS
Construction of Agreement:

([(06373443)
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construed as a Massachusetts contract, is to i,uke effect as a scaled instrument, sets forth
the entire contract between the parties, is binding upon and inures to the beneflt of the
parties hereto and their respective heirs: devisees, executors, administraLors, successors
and assigns. and may be eancelcd, modified or amended only by a written instrument
executed by both the SELLER and the BUYER.
Severability: In the event that any provision of this Agreement shall be deemed to be
unenforceable for any reason the remaining portions of this Agreement shall be enforced
in. accordance with their terms, and this Aeement shaU not be deemed to be terminated
or unenforceable on accourd of invalidity of any particular provision.
Counterpart Execution: This Agreement may be executed in counterpart originals each
of which together shall be deemed a single instrument.
31.

ADDENDA, ATTACHMENTS AND EXUIEflS
The attached SELLER’S Addendum and Exhibit “A” are incorporated herein, by reference
and are m integral pad of this Agreement

32.

RELEASE OF TRANSFER R.ESTRIC’ITONS.

SELLER hereby agrees that the Premises shall be conveyed to the BUYER
of that certain Transfer Restrictions dated December 21. 1987.
ExeccLted as a

ftce

and clear

scaled instrument this date first set forth above.
BUYER

SELLER

DELANSO

ALTY PARTNERS, TIC

By:
)JiSchino

Its

anager
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SELLER’S ADDENDUM
33.

The provisions of this addendum shall supersede any contrary provision of any other part
of this Agreement between SELLER and BUYER.

34.

Should the condition of any building or structures on the land constituting pan of the
Premises be destroyed, damaged or changed from condition existing at the time of
execution of this Agreement, the BUYER shall be required to proceed with purchase of
the Premises as otherwise provided by the terms of this Agreement without reduction or
offset to the purchase price except as herein provided. SELLER shall in such event be
required to secure any damaged portion of the Premises in a safe condition. to remove
debris and to secure and cap any utilities serving the Premises. The purchase price shall
be adjusted by one-half of any insurance proceeds received by SELLER.

35.

BUYER and SELLER represent that neither has dealt with any broker in connection with
the purchase and sale of the Premises.

36.

BUYER acknowledges that SELLER is selling the Premises “as-is” without
representation or warranty other than as set forth in this Agreement and acknowledges the
SELLER has made no warranties or representations on which the BUYER has relied.

37.

Section 1031 Exchange. SELLER reserves the right to conduct this transaction as part of
a Section 1031-tax free under the Internal Revenue Code. In such event, SELLER may
assign its rights under this Agreement to a qualified intermediary (the “Intennediary”),
in which event SELLER’s deed and proceeds of closing may be directed through such
Intermediary for purposes of the tax free exchange. In order to accomplish such an
exchange, BUYER and SELLER agree that SELLER may substitute an Intermediary to
in place of SELLER as the SELLER of the Premises. Intermediary shall be
act
the Premises from
designated in writing by SELLER. BUYER agrees to accept
obligations
to Intermediary.
of
its
of
performance
all
Intermediary and to render its
BUYER agrees that performance by Intermediary will be treated as performance by
SELLER, and SELLER agrees that BUYER’S perfonnance to Intermediary will be
treated as performance to SELLER. In the event that SELLER designates Intermediary,
SELLER shall unconditionally guarantee the ifill and timely performance by
lntcrmediat of each and every one of the representations, warranties, indemnities,
obligations and undertakings of Intermediary pursuant to this Agreement. As guarantor,
SELLER shall be treated as a primary obligor with respect to these representations,
warranties, indemnities, obligations and undertakings, and, in the event of breach,
BUYER may proceed directly against SELLER on this guarantee without the need to join
Intermediary as a party to the action against SELLER. SELLER unconditionally waives
any defense that it might have as guarantor that it would not have if it had made or
undertaken these representations, warranties, indemnities, obligations and undertakings
directly. BUYER is hereby indemnified by SELLER as a result of any claims that may
arise out of BUYER’s interaction with Intermediary’ in the role of SELLER, provided
BUYER is otherwise in compliance with the tents of this paragraph.
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BUYER
DELANSON REALTY PARTNERS, LLC

Richard DiSchino

(F05373443}

By:_______
Its Manaszer
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EXHIBIT A

That certain land in Wellesley, Norfolk County, Massachusetts with
the building(s) thereon, now
known as and numbered 8 Delanson Circle, Wellesley, Norfolk County
, Massachusetts, shown
as lot #3 on a plan entitled “Subdivision plan of land in Wellesley, Massa
chusetts”, filed as plan
#1446 of 1955 recorded in Norfolk Registry’ of Deeds in Book 3421
page 100, containing 10,090
sq. feet of land, more or less, according to said plait
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